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Two MTLA Stalwarts Up For State-Wide Election

Former MTLA Treasurer Jane Beckering, Buchanan &
Beckering, Grand Rapids, is running for a seat on the Michi-
gan Supreme Court and long-time MTLA member Amos Wil-
liams, Williams & Youngblood, Detroit, is running for Attor-
ney General.

Beckering is running for one of two open seats on the
high court, entering the race as the second Democratic nomi-
nee along side veteran Justice Michael Cavanagh. Beckering
and Cavanagh face Republican nominees Justice Maura
Corrigan and former politician Marc Shulman.

Williams faces incumbent Republican nominee Mike
Cox.

Jane M. Beckering is a founder and partner in the Grand
Rapids law firm of Buchanan & Beckering, PLC. She earned
her undergraduate degree
from the University of
Michigan (with distinc-
tion) and her law degree
from the University of Wis-
consin Madison (cum
laude). Ms. Beckering be-
gan her career handling
commercial litigation at
McDermott, Will & Emery,
P.C., in Chicago. In 1992
Ms. Beckering returned to
her hometown of Grand
Rapids where she special-
izes in medical negligence
and wrongful death cases.
She is licensed to practice
law in Michigan, Illinois, and Wisconsin.

An advocate of the proper role of the judicial system,
Ms. Beckering expresses concern about the direction of the
Michigan Supreme Court and its repeated rulings in favor of
corporations and insurance companies at the expense of
individual rights.

“The Supreme Court is specifically designed to be a
nonpartisan body,” Ms. Beckering has said. “It is meant to be
a level playing field for all litigants. Politics should not play a
role in the justices’ decisions, which of late have almost
uniformly favored big business and insurance companies. |
want to balance the scales of justice. The public should be
confident that when they appear before the Supreme Court,

the decisions are based on the rule of law, not a political
agenda.”

Amos Williams, a Detroit native, fought in Vietnam
during 1967 and 1968 winning a Bronze Star and Purple Hearts
for wounds received in combat. He served in the Detroit
Police Department and
graduated from the FBI Na-
tional Academy in
Quantico. Williams is a
graduate of Wayne State
University and focuses his
practice on civil rights, em-
ployment discrimination,
and combating insurance
companies who unlawfully
deny claims.

“I’maDemocrat. I’'m
a liberal,” Williams has
said. “And I’m one of those
damn trial lawyers every-
one hates - until you need
one.”

“I want to take that office back from the special inter-
ests and their front guy, Mr. Cox,” Williams said in an inter-
view, “and return it to the service of the people of the state
because that’s who needs it and that’s who deserves it.”

GET OUT THE VOTE!

See page 6.

MTLA Journal Fall 2006 Page 1



In This Issue . ..

3 President’s Column 15 Wisconsin Medical Malpractice
by Jesse M. Reiter Caps Overturned
by RobertS. Peck
7 New Asbestos Litigation Court Rule

17 Serious Medical Errors: Where Are They

by Michael B. Serling Coming From?

9 TLP] Fights for Injury Victims Who Seek 23 Michigan Residents’ Rezulin Claims Revived

To Hold Drug Makers Accountable in
Court

by Leslie A. Bailey and Leslie A. Brueckner 25 Verdicts & Settlements

edited by Debra Freid
MTLA Journal
Presiden_t Secretary Past Presidents
Jesse M. Reiter Richard L. Warsh

President Elect

Judith A. Susskind

Gerald H. Acker
Joel L. Alpert
Daniel P. Beck

Jane M. Beckering

Michael J. Behm

Samuel . Bernstein
William G. Boyer, Jr.
Janet M. Brandon
John P. Charters
David E. Christensen

Brian T. Dailey
Robert H. Darling
Jo Robin Davis
Thomas M. DeAgostino
Ronald F. DeNardis
Michael H. Dettmer
Eugenie B. Eardley
Barry S. Fagan
Stanley J. Feldman
Don Ferris
Debra A. Freid
Carrie L. Fuca
Barry J. Gates
Michael E. Geraghty
Scott A. Goodwin
Steven E. Goren
Stephen L. Grimm
Steven Gursten
Troy W. Haney

Robert B. June
Colleen V. Kavanaugh
Joumana Kayrouz
Michael Kelly
Richard B. Kepes

Executive Director

Jane R. Bailey

Mark A. Burton - Legislative Counsel
Susan C. Smith - Development Director
C. Jesse Green - Director of Communications

2006 - 2007 Executive Board Members

Jeffrey S. Kirschner
Traci M. Kornak
Gary A. Kozma
Shalina Kumar
Brian Kutinsky

Cary S. McGehee
Brian A. McKenna
Wayne J. Miller
Bernard Mindell

David S. Mittleman

Eugene H. Petruska
Thomas H. Randolph 111
Frank K. Rhodes I11
Daniel G. Romano
Glenn A. Saltsman
Melvyn D. Saperstein
Anne M. Schoepfle
Douglas B. Shapiro
Lynn H. Shecter
Stuart A. Sklar
Timothy P. Smith
Lee B. Steinberg
Paul Stevenson
Gerald E. Thurswell
Linda D. Turek
Matthew L. Turner
Jason A. Waechter
Randy J. Wallace
Kenneth T. Watkins

J.Dallas Winegarden

Alan S. Wittenberg
Nora Lee Wright
Susan G. Wright

Linda Miller Atkinson

Jack H. Bindes
Kathleen L. Bogas
Hon. Theodore R. Bohn
James E. Burns (d)
Samuel Charfoos (d)
Beverly Clark
|. Goodman Cohen (d)
Marjory B. Cohen
Max Dean
George L. Downing
Lee C. Dramis (d)
Carl R. Edwards
Sheldon D. Erlich

Barry J. Goodman

Alan C. Helmkamp
Irving Kroll (d)
Saul M. Leach
James F. Logan

Benjamin Marcus (d)
James A. Markle (d)
D. Charles Marston (d)
George M. Maurer, Jr.

Carol A. McNeilage

Sheldon L. Miller

Eugene D. Mossner

Hon. William B. Murphy

Jules B. Olsman

David R. Getto Harry M. Philo
Thomas R. Behm Dani K. Liblang
Mark Bernstein Isaiah Lipsey

Michael P. Pianin

Treasurer James W. Baker (d) Carl Gussin (d) Michael L. Pitt
Robert M. Raitt Jennifer M. Grieco Charles J. Barr Clifford H. Hart Nicholas J. Rine
George J. Bedrosian Thomas H. Hay Dean A. Robb

Vice President

Paul A. Rosen
Morton E. Schneider
Sherwin Schreier
Jeffrey N. Shillman
Howard Silver
George T. Sinas
Richard M. Skutt
Cassius E. Street Jr.
Norman D. Tucker
Duane S. van Benschoten (d)
Barry P. Waldman
Bryan J. Waldman
Mark E. Weiss (d)

Benjamin Marcus (d), ATLA Past President
Harry M. Philo, ATLA Past President

Flint TLA — Michael J. Kelly
Washtenaw Co. — Barry Gates

ATLA Governors

ATLA Diversity Representative

Shalina Kumar

Chapter Presidents

David W. Christensen Michael J. Morse Sheldon Miller Brian Mckeen
Richard C. Clark Wolfgang Mueller
Terry L. Cochran Joey S. Niskar
Barry R. Conybeare Daniel P. O’Neil ATLA State Delegates
Dennis J. Czeryba David R. Parker Marc Lipton Randall S. Miller

Macomb Co. — Sean Cox

Kalamazoo Co. — Gary Giguere

Verdicts & Settlements Editor

Newsletter Committee
Chairperson: Susan G. Wright

James M. Hofer Cyril V. Weiner Debra A. Freid
Raymond Horenstein Ronald K. Weiner
Ven R. Johnson Lisa A. Welton

Detroit TLA — Richard L. Steinberg

All inquiries should be made to Newsletter Coordinator Michelle Lefke,
504 S. Creyts Rd, Ste. B, Lansing, MI 48917-8230. (517) 321-3073. Desktop
publishing by Michelle Lefke. Copyright 2006 by MTLA. Publication of
advertising does not imply endorsement of products/services.

Page 2 MTLA Journal




President’s Column

Open Letter To President George W. Bush:

Mr. President, We Need To Start Talking
About Insurance Reform

Dear President Bush:

I have watched you over the years decry lawyers and
lawsuits. You have spoken of frivolous or junk lawsuits over
150 times. You have told Americans that “it’s really important
that we not have our system ladened down by unnecessary
lawsuits” and that “there’s too many lawsuits, a lot of them
frivolous and junk lawsuits.”

You have blamed trial lawyers and the civil justice
system for everything from high health care costs, to the
federal budget deficit, a weak economy, slow job creation,
and even a lack of flu vaccines. You have told Americans that
you want to “put money back in the pockets of people who
earned it.” You have complained that “you can’t have good
quality of life if you can’t find good docs. And the truth of
the matter is, many of your doctors are leaving the state or
quitting practice because of the junk and frivolous lawsuits.”
You have told us that “for the sake of good medical care, for
the sake of availability and affordability of medicine, we’ve
got to end these frivolous and junk lawsuits that are hurting
the people....” You have complained of “[L]iberal court deci-
sions that ha[ve] resulted in an unfair legal system, tilted in
favor of personal injury trial lawyers...” and how “we must
protect small business owners and workers from the explo-
sion of frivolous lawsuits that threaten jobs across America.”
You have also reminded us that “government must take the
side of working families.”

Since you are so concerned about the civil justice
system, working families, the economy and the health care
costs, | have always wondered why you never mentioned
insurance reform. I’m sure you are aware that insurance
reform would help working families, doctors and small busi-
ness owners by lowering premiums, ending insurance com-
pany fraud, and curtailing price gouging by the insurance
industry.

| realize that reading is not your favorite pastime and
that you’re not overly curious, but insurance reform could
help put money back in peoples’ pockets where you believe
it belongs. Though the insurance industry has given you
huge campaign contributions over the years and I’m sure
you feel compelled to help your friends, increasing insurance
premiums are hurting doctors, small businesses owners and
Americans in general. Maybe your advisers have failed to
inform you of the facts regarding civil lawsuits and insurance
reform. In case they haven’t, let me bring you up to speed.

First, the insurance industry is the only one outside of
major league baseball that is unregulated. While lack of
regulation is good for insurance company profits, it’s bad for

MTLA 2006-2007 President
Jesse M. Reiter

everyone else. The insurance industry was originally given
an anti-trust exemption under the McCarran-Ferguson Act in
1945. While insurance commissioners in every state retain the
right to review rates, state regulation has been shown to be no
substitute for antitrust enforcement. As a result of no regula-
tion, the insurance industry has been able to engage in wide-
spread wrongdoing, fraud, premium price gouging, dropping
of policies, and as a result, make huge windfall profits. | know
you believe that windfall profits are good for your friends, but
not on the backs of doctors and working Americans.

Did you know Mr. President that despite Hurricane
Katrina, the insurance industry racked up $44.8 billion in
profits last year for homeowners and auto insurance alone?
According to the Los Angeles Times, “The companies that
provide Americans with their homeowners and auto insur-
ance made a record $44.8-billion profit last year even after
accounting for the claims of policyholders wiped out by Hur-
ricane Katrina and the other big storms of 2005, according to
the firms’ filings with state regulators....an 18.7% increase
over the previous year. ...Besides boosting profits, the indus-
try raised its surplus by more than 7% to nearly $427 billion,
according to an analysis of company filings by the National
Assn. of Insurance Commissioner, which represents regula-
tors from the 50 states. The surplus is intended to provide a
financial cushion in times of high claims.” “Insurers Saw
Record Gains in Year of Catastrophic Loss; they say the
profits are a fluke, but the industry has worked to shift risk to
clients and the public,” Los Angeles Times, 4/5/06.

They did it by denying claims, rejecting legitimate claims
and defrauding homeowners. In fact, Mississippi Attorney
General Jim Hood described insurers who defrauded
homeowners as “the robber barons of our time.” Mississippi
sued insurance companies alleging that adjusters tried to trick
homeowners out of millions of dollars in homeowner claims.
Since Katrina, Allstate has announced that it will be dropping
120,000 Gulf Coast home and condo policies while State Farm
has dropped 39,000. I know you understand Mr. President
that this is not good for working families. Even wealthy people
like your friend Senator Trent Lott got a bad deal from the
insurance industry after his Mississippi home was destroyed.

To ensure that you will be able
torepresent the client
of fomorrow. . ..

Join JUSTICE PAC Today!!

Call Susan Smithat MTLA
at517.321.3073 TODAY!
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Insurance reform would prevent such fraud Mr. President and
it would put money back in people’s pockets where you say
you need it.

In addition to Katrina, insurance companies have been
caught defrauding working people all across the land. In
Oklahoma, for example, a jury found that State Farm acted
“recklessly” and with “malice” in handling insurance claims
of families who owned homes damaged by tornados in 1999.
The jury found that State Farm had intentionally undervalued
damage to homes or claimed that the damage was caused by
other factors instead of tornadoes. Columbia/HCA was fined
$1.7 billion for Medicare insurance fraud. In 1997 the FBI
raided HCA offices investigating allegations of massive sys-
tematic Medicare fraud. Within 5 years, HCA pled guilty to 14
criminal counts and agreed to pay $1.7 million to settle the
case. In 1997, a former State Farm employee revealed that
State Farm officials routinely defrauded policyholders and
lied in court in the aftermath of the 1994 Northridge earth-
quake to avoid paying claims. In 1996, Prudential agreed to
pay a $35 million fine and set aside money to settle policy-
holder suits after an investigation found the company had
defrauded more than 10 million life insurance customers. In
2004, New York Attorney General Eliot Spitzer testified that
his office had uncovered widespread wrongdoing within the
insurance industry and that “a small group of brokers and
insurance companies essentially control the market, having
created a network of interlocking connections and secret
payments which ensure that the bulk of business goes to
certain insurers and that profits remain high. The bottom line
is the consumer pays more for coverage.” As you can see Mr.
President, the unregulated insurance industry has been de-
frauding working people and taking money out of their pock-
ets. It’s time for you to change things and call for insurance
reform.

Instead of calling for insurance reform though, you
seem overly concerned with there being “too many lawsuits”
clogging our courts. Mr. President, if you would just review
your own administration’s statistics, you would learn that
this claim is not true. In fact, Bush Justice Department statis-
tics show that the number of personal injury cases filed in
U.S. District Courts fell 80% between 1985 and 2003. More-
over, Bureau of Justice Statistics show that the number of
state personal injury trials has decreased 32% between 1992
and 2001. In Michigan and most states, civil case filings in
personal injury cases have been decreasing for years.

You also seem to be obsessed with your notion that
there are too many frivolous or junk lawsuits. New research in
the May 11, 2006 edition of the New England Journal of
Medicine shows that nearly every medical malpractice suit
filed in the U.S. is meritorious and rejects claims that the civil
justice system is inundated with frivolous lawsuits. More-
over, an overwhelming majority of Federal Judges, many of
them appointed by you, don’t see “frivolous lawsuits” as a
major problem. According to a survey by the Federal Judicial
Center, the research and education agency of the federal
court system, “Frivolous litigation is not a major problem in
the federal court system, according to an overwhelming ma-
jority of federal judges who participated in a recent survey.
70% of respondents call groundless litigation either a “small
problem” or a “very small problem,” and 15% said there was no
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problem at all.

Of course, every once in a while, someone files a frivo-
lous lawsuit. Unfortunately Mr. President, you are guilty in
this respect. In 1998, you hired a trial lawyer and filed an
unnecessary suit against a rental car company. You sued
Enterprise Rent-a-Car in Austin for a fender bender even
though no one was hurt and insurance would have covered
the collision. You pursued the action even though the parties
“exhaustively tried to resolve it short of a lawsuit.” Though
you felt compelled to file a frivolous lawsuit Mr. President,
most suits are filed when people are seriously injured or killed
from medical errors, defective products, or in serious auto
accidents.

Mr. President since you are so preoccupied with frivo-
lous lawsuits, | bet you are also unaware that insurance
company payouts for claims are at their lowest levels in years.
For instance, in medical malpractice cases, payouts have
remained flat for more then 10 years and have decreased in the
last four years. Malpractice payments paid on behalf of doc-
tors fell 13.6% between 2001 and 2004. Medical malpractice
payouts in Michigan are the lowest in the country: we are
number 50 out of 50 in the United States. There is a similar
trend in insurance company payouts in other types of losses
around the country.

At the same time, the insurance industry is making
huge profits. Insurance companies have made windfall profits
for years in medical malpractice coverage. For instance, prof-
itability of largest medical malpractice insurers (2005) was

WAXIMIZE SETTLEMENT VALUE
MINIMIZE SETTLEMENT TIME
MAXIMIZE REFERRALS

VHTEAOSER,

FINANGIAL & SETTLEMENT CONSULTING, LLC

PLAINTIFF ONLY
CERTIFIED STRUCTURED SETTLEMENT CONSULTANT

CERTIFIED FINANCIAL PLANNER™

§88 860.4837
eyriliawhitehouselle.com
www. whitehouselle.com
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17.7%, while the Fortune 500 average was been 8.7%. If case
filings and insurance company payouts are down and insur-
ance company profits are skyrocketing, why you might ask,
aren’t insurance premiums going down? Good question Mr.
President. Studies show that rising premiums for doctors, for
instance, are actually the result of medical malpractice insur-
ers’ price-gouging doctors. A recent study found that insur-
ance companies have been drastically raising insurance pre-
miums, even though claim payments have been flat or de-
creasing.

Moreover, medical malpractice premiums account for
less than 1% of all health care spending. Medical malpractice
insurance premiums rise-and-fall because of the “boom-and-
bust” nature of the insurance underwriting cycle. The legal
system has “little or nothing to do” with fluctuations in
insurance premiums. Malpractice premiums increase when
investment values decrease due to such factors as insurer
mismanagement and changing interest rates. Inflation and
other insurance industry forces drive up doctors’ insurance
premiums more than jury awards.

Mr. President, maybe it would help to ask your friends
in the insurance industry why they refuse to decrease premi-
ums even after there has been extensive tort reform in nearly
every state. Unfortunately, 1 don’t think you are going to like
their answers. In fact, insurance industry officials admit that
tort “reform” will not lower insurance premiums. For instance,
Dennis Kelly of the American Insurance Association has
said, “We have not promised price reductions with tort re-
form.” An AlA press release stated: “[l]insurers never prom-
ised that tort reform would achieve specific premium sav-
ings....” Lawrence Smarr, president of the Physician Insurers
Association of America, admitted to the Detroit News that
premiums are in part rising to make up for lost investment
income. Victor Schwartz, general counsel to the American
Tort Reform Association suggests that premiums increased
when the insurance companies’ investment income began to
decline. Bob White, President of First Professional Insurance
Company, the largest medical malpractice insurer in Florida,
admitted that “no responsible insurer can cut insurance rates
after a (medical malpractice tort ‘reform’) bill passes.”

Mr. President, you’ve told Americans that lawsuits
hurt the economy and drive up health care costs, but your
administration’s own findings say otherwise. There is no
evidence that lawsuits have hindered the economy. For ex-
ample, Congressional Budget Office statistics show that mal-
practice costs amount to “less than 2% of overall health care
spending. Thus, even a reduction of 25% to 30% in malprac-
tice costs would lower health care costs by only about 0.4
percent to 0.5 percent, and the likely effect on health insur-
ance premiums would be comparably small.” Government
Accountability Office findings show that malpractice cases
have not widely affected access to health care. In fact, the
GAO found that “many of the reported provider actions taken
in response to malpractice pressures were not substantiated
or did not widely affect access to health care...some reports
of physicians relocating to other states, retiring, or closing
practices were not accurate or involved relatively few physi-
cians.”

Also, you have complained that physicians are leaving
the practice in droves due to lawsuits, but in fact the overall

number of physicians in the U.S. has increased more then 40
percent since 1990. Moreover, the number of OB-GYNs has
increased by 25 percent since 1990. At the same time, tort
reform has been found to hurt patient safety. According to a
recent study, “all the research that has been done so far
points in the same direction: tort reform does not improve
health-care outcomes” and “research suggests that at least
some kinds of tort reforms might have a detrimental effect on
health.”

Since lawsuits do not affect access to health care or
hurt the economy Mr. President, what can we do to lower
insurance premiums, stop insurance company price gouging
and put a clamp on insurance industry fraud? I have an idea
Mr. President: we need to start talking about insurance re-
form. Just ask Bonnie Bowles, executive director of the Mis-
souri Association of Osteopathic Physicians and Surgeons
who recently stated that medical malpractice premiums for
doctors will not drop significantly without insurance industry
reform. “There is not enough accountability, and insurance
companies can charge whatever the market can bear.” “With-
out insurance industry reform, we won’t see a significant
drop in premiums.”

Insurance reform has worked in California Mr. Presi-
dent; it can work across the country. In California, the first
state to “‘cap’ victims’ rights, medical malpractice premiums
increased 190% during the 12 years after those limits were
imposed. It was not until voters approved Proposition 103 —
removing the insurance companies’ anti-trust exemptions—
that rates began to level off. Insurance reform is starting to
pick up steam Mr. President. You may want to jump on the
bandwagon or lead the way. For instance, in May 2006, Mis-
souri lawmakers voted overwhelmingly to give the state in-
surance director authority to veto medical malpractice rates
that are “excessive” or otherwise inappropriate in an effort to
help cut doctors’ insurance rates.

You could by supporting legislation to remove the
antitrust exemption for the insurance industry. This would
help to lower premiums for everyone; put money back in
people’s pockets where it belongs, and end, once and for all
insurance company fraud and price gouging. The ball is in
your court Mr. President. Now that you know the facts, I’'m
sure that you will do the right thing.

And one last thing Mr. President; the next time you
want to attack our civil justice system, remember the wise
advise of our 3rd President, Thomas Jefferson: “I consider
trial by jury as the only anchor ever yet imagined by man, by
which a government can be held to the principles of our
constitution.” Since you swore to preserve and uphold the
constitution, I’m sure you will strengthen that anchor calling
for insurance reform. Good luck, Mr. President.

Yours truly,

Jesse M. Reiter
President, Michigan Trial Lawyers Association

Editor’s Note: References to President Reiter’s column can
be found with his column on our website at www.mtla.net.

MTLA Journal Fall 2006 Page 5



5 ATTE : / L
- "} . DEMOCRATIC LAWYERS, P
#"% LAW STUDENTS & PARALEGALS

THE MICHIGAN DEMOCRATIC PARTY NEEDS THE HELP OF VOLUNTEER LAWYERS,
PARALEGALS AND LAW STUDENTS ON GENERAL ELECTION DAY, NOVEMBER 7, 2006.

EVERY ELECTION MICHIGAN REPUBLICANS ATTEMPT TO SUPPRESS AND INTIMIDATE
DEMOCRATIC VOTERS ESPECIALLY IN URBAN AREAS. TO PREVENT GOP VOTER
SUPPRESSION VOLUNTEER LAWYERS, PARALEGALS AND LAW STUDENTS WILL BE PLACED AS
CHALLENGERS IN POLLING PLACES AND LOCAL LITIGATION TEAMS WILL BE CREATED.

QUR BIGGEST NEED IS FOR VOLUNTEERS TO WORK IN POLLING PLACES-
ELEASE YOLUNTEER TO DO S0 IF YOU CAN.

IF YOU CAN VOLUNTEER, PLEASE COMPLETE AND RETURN THIS FORM.

I WANT TO PROTECT THE RIGHT TO VOTE BY WORKING AS A VOLUNTEER FOR THE MDP ON ELECTION Day1!

TaM A [CHECK OME) LAWYER LAY STUDENT FARALEGAL

I WILL WOLUNTEER TO (CHECK ONE):
WORK IN A POLLING PLACE ON ELECTION DAY

Polls are open 7 a.m. to B p.m. {1 can work bebwaen il 1

BE A PART OF A LITIGATION TEAM

LOCATION WHERE AVAILABLE TO WORK: PREFERREL:

ACCEPTABLE:
MAME:!
BUSINESS ADDRESE:
BUSINESS PHOMNE: BUSINESS FAX:
BUSINESS EMAIL: _CELL PHOME:
PLEASE SEMD COMPLETED FORM TO:
MICHIGAN DEMOCRATIC PARTY PHONE: (517) 371-5410
ATTN: VOTER PROTECTION PROJECT FAX: (517) 371-2056
606 TOWNSEND
LANSING, MI 48933
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New Asbestos Litigation Court Rule

by Michael B. Serling, Birmingham

On August 9, 2006, the Supreme Court entered its order
establishing a new court rule concerning asbestos litigation.
The Supreme Court initially took up the issue of whether to
create an inactive asbestos docket for asbestosis (non-can-
cer) cases as a result of a petition filed by numerous defen-
dants seeking such an inactive docket. This was initiated in
2003. The Court heard arguments on two separate occasions,
most recently on May 24th of this year. The Court apparently
decided not to institute an inactive asbestos docket, likely
because they were convinced by the constitutional argu-
ments that redefining the disease asbestosis was a legislative
function and not within the province of the Michigan Su-
preme Court.

However, the Court came up with an unexpected deci-
sion dealing with the issue of consolidation, or bundling, of
cases for settlement and trial. Prohibition on “bundling”
Cases, ADM Order 2006-6, 476 Mich xxii (2006). The Court, in
a 4-3 decision, adopted a court rule that asbestos cases can
no longer be consolidated, or bundled, for settlement and
trial. The issue of consolidation of ashestos cases had not
been before the Supreme Court. It had not been briefed and
was only brought up near the end of the two-hour plus
argument on May 24th. This is largely because the Supreme
Court had already proposed language for a court rule estab-
lishing an inactive asbestos docket with two alternative op-
tions — Alternative A and Alternative B. ADM File No. 2003-
47, February 23, 2006. There was never any proposed rule by
the Supreme Court regarding the consolidation or bundling of
cases. The three justices in the minority, Cavanagh, Weaver
and Kelly, severely criticized the decision as one that creates
a crisis where one never existed before. The number of
asbestos cases statewide is approximately 2,500. This com-
pares with over 40,000 in the state of Ohio, almost 20 times the
number in Michigan. There, legislation was recently passed
creating an inactive asbestos docket.

Michigan asbestos cases have been handled very effi-
ciently by asbestos judges around the state, including Wayne
County Circuit Judge Robert Colombo, for many years.

The majority of the justices took aim at the process of
consolidating, or bundling, cases for settlement and trial
because they felt that this was depriving more serious asbes-
tos cases of due process and was also overwhelming defen-
dants and forcing them to settle the weaker cases. As coun-
sel for asbestos plaintiffs for over 30 years, | have taken
strong issue with the Court’s decision and fully agree with
the minority view. | believe that the majority of the Court
failed to take into account massive tort revision instituted in
Michigan over the past number of years, such as caps and the
removal of joint and several liability, which has already se-
verely limited plaintiffs” recoveries. Consolidation of cases
for discovery, settlement and trial had really helped both
sides and the courts of this state by avoiding lengthy and
costly trials which no doubt would back up dockets through-
out the state of Michigan for many years to come. Over the

three decades there have been many, many trials, some won
by plaintiffs and some won by defendants. The plaintiff and
defense attorneys had come to know
the value of the cases and had fash-
ioned a system which had limited the
unending flow of paper, motions, tri-
als and appeals. Even the defense
attorneys and their clients that had
filed for an inactive asbestos docket
did not expect this result.

Many of the attorneys on both
sides believe that costs for all parties
will now skyrocket and cases that now
move through the system in two to two and a half years could
be slowed to five years or more. The clogging of Michigan
asbestos dockets will mean that Michigan victims of asbes-
tos disease will have to wait and watch while most other
states around the country continue compensating their vic-
tims of asbestos disease in a timely fashion. This will no
doubt deplete the remaining funds available, thus leaving
Michigan victims out in the cold.

The Court’s decision throws into chaos the resolution
of asbestos cases which the courts in this state have handled
very effectively for many years. There was no asbestos
litigation crisis existing in the State of Michigan prior to this
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decision of the Supreme Court. Now there very well could be
a crisis in our state. The decision handcuffs the ability of
asbestos judges in Michigan to resolve complex mass tort
litigation. Judges all around the country have employed the
consolidation of asbestos cases for settlement and trial, often
very effectively moving adversaries away from long and costly
trials. Indeed, the Vioxx litigation, now with thousands of
cases, may well move into consolidating cases for settlement
and trial. Without the ability of specialized judges (asbestos,
Vioxx, breast implants, etc.) to consolidate mass tort litigation,
cases would take decades to resolve at enormous cost to the
litigants and the courts. | believe the minority view, opposing
this recent Supreme Court decision, recognized this problem.
Even the majority must have felt some insecurity in their
ruling because they left open the comment period on this
decision until December 1, 2006. Those wishing to make
comment on the adverse precedent that this could have for all
types of litigation in the state of Michigan may do so by
writing to the Michigan Supreme Court at PO Box 30052,
Lansing, MI 48909, or email to MSC_clerk@courts.mi.gov.
When filing a comment, please refer to ADM File No. 2003-47.

Voting for Justice

Pro-justice candidates who support
the right to trial by jury have a
groundbreaking opportunity to win this
year. Do your part to help them!

—Vote! And remind friends, family
and colleaguestovote.

—MTLAhasanissueletterdesigned
to be sent to clients that you can
copy ordownload for free!

—Contribute,volunteer,makecalls,
knockdoors,anddisplay abumper
sticker oryard sign!

Remember, yourrights and the rights
of your clients are at stake!
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Family Law Seminar
November 9", 2006

Moderator: Sandor Gelman
Hotel Baronette, Novi

Liens Evening Forum
November 15, 2006 6-9 p.m

Co-Moderators: Jules Olsman & Troy Haney
Crowne Plaza Hotel, Novi

Employment Seminar

November 16, 2006

Co-Moderators: Cary McGehee & Barry Fagan
Hotel Baronette, Nov

December 1, 2006
Moderator:Richard Steinberg
Hotel Baronette, Novi

Consumer Law Seminar

December 14, 2006
Co-Moderators: Lynn Shecter & Dani Liblang
Hotel Baronette, Novi

Workers Comp Seminar
January 12, 2007

Co-Moderators: Joel Alpert, Lisa Welton,
Jeffrey Kirschner & John Charters
Hotel Baronette, Novi

*Annual Ski Seminar

January 19-20, 2007
Co-Moderators: Tim Smith & Ron Weiner
Cedar River Village at Shanty Creek, Bellaire

Medicine for Lawyers:
Learn from the Doctors
February 15, 2007

Co-Moderators: Ron Weiner & Linda Turek
Hotel Baronette, Novi

State Bar Negligence Section
Seminar & Cruise
March 15-19, 2007

Limited Space Available
Contact: Julie at the World of Travel
248-203-0022

p
Coming Events . .

E-Evidence & E-Discovery Seminar

Litigation Strategies & Techniques




TLP] Fights for Injury Victims Who Seek
To Hold Drug Makers Accountable in Court

Pharmaceutical Industry Claims that State Law Claims Are Preempted by FDA

by Leslie A. Bailey and Leslie A. Brueckner

Leslie A. Bailey is the Brayton-Baron Fellow at Trial Lawyers for Public Justice (TLPJ), a national public interest
law firm with a special litigation project on federal preemption. Leslie A. Brueckner is a staff attorney at TLPJ.

Editor's Note: See “Michigan Residents’ Rezulin Claims Revived”, p. 23 for the unique Michigan perspective on

drug product litigation.

Are victims of prescription drugs barred from suing
drug makers who fail to warn consumers of known risks,
simply because the U.S. Food and Drug Administration (FDA)
had previously approved the drug’s label? Drug companies
say “yes.” But according to consumer rights advocates, the
answer is a resounding “no.”

TLPJ has joined the fight on this key issue by oppos-
ing federal preemption of failure-to-warn claims in Perry v.
Novartis Pharmaceuticals Corporation. TLPJ is represent-
ing the parents of a two-year-old boy who developed cancer
after taking the prescription drug Elidel to treat eczema, a skin
condition. Perry, pending in a Philadelphia federal court, will
be among the first cases to decide whether the FDA’s ap-
proval of a drug label wipes out all state law remedies. It is
also the first case TLPJ has taken to fight against federal
preemption of prescription drug claims.

“For years, the FDA said that its approval of a drug
label does not preempt any common-law claims,” said Louis
Bograd of the Center for Constitutional Litigation (CCL),
TLPJ’s co-counsel. “Yet under the Bush Administration, the
FDA has turned about face and is coddling big drug makers
at the expense of injury victims.”

Within weeks of his second birthday, Andreas Perry
was prescribed the topical immunosuppressant Elidel to treat
his eczema. His parents were not warned that Elidel would
increase their son’s risk of developing cancer. Six months
later, Andreas was diagnosed with lymphoblastic lymphoma,
arare form of cancer. The Perrys sued Novartis, alleging that
it had failed to adequately warn of Elidel’s known cancer
risks.

Novartis moved to dismiss the case, arguing that the
claims conflict with —and thus are preempted by —the FDA’s
approval of Elidel’s label. Novartis bases its argument on the
preamble to the FDA’s new drug labeling rules, which states
that failure-to-warn and some other claims against drug com-
panies are preempted by federal law. See 71 Fed. Reg. 3922,
3934-3935 (Jan. 24, 2006). Novartis argues that the Perry
family’s claims would undermine federal regulatory purposes,
even though, after Andreas developed lymphoma, the FDA
ultimately required Novartis to add to Elidel’s label a clear
and prominent “black-box” warning of the cancer risks.

Novartis’s argument is that common-law claims involv-
ing drug labels undermine the agency’s authority to make

“formal authoritative conclusions” about the content of la-
bels. However, TLPJ’s and CCL’s brief explains that FDA
regulations already permit manufacturers to supplement la-
bels with warnings of newly discovered risks without prior
FDA approval. Thus, remedies available under state law do
not conflict with FDA regulations, but complement federal
regulation and help make drugs safer.

TLPJ’s and CCL’s brief also argues that the FDA’s
newly-minted position regarding federal preemption is not
entitled to deference by a reviewing court. The FDA’s pre-
amble is an advisory opinion, without legal effect. Further, the
U.S. Supreme Court has held repeatedly that an agency’s
views are not entitled to any weight when it has taken incon-
sistent positions in the past.

The FDA recently filed an amicus letter in Perry, stating
that “[a] failure-to-warn claim is not preempted merely be-
cause it imposes liability for a manufacturer’s failure to pro-
vide a warning that has not yet been required by the FDA.” It
conceded that “FDA has not attempted to ‘occupy the field’
of prescription drug labeling, and state tort liability for failure
to warn does not necessarily prevent FDA from carrying out
its regulatory goals.” The agency did not take a position on
whether the Perrys’ claims were preempted, stating that it
would depend on the exact nature of the warning sought by
plaintiffs (which was not specified in the complaint). “Given
[this] uncertaint[y], it is not possible to decide as a matter of
law whether liability on the plaintiffs’ failure-to-warn claim
would prevent the accomplishment of federal regulatory ob-
jectives.”

“Now the question is whether our claims are preempted
because they conflict with the agency’s specific decisions
with respect to Elidel. Given that the FDA has always known
that Elidel is associated with a risk of lymphoma, we are
confident that the court will agree that the answer is no,” said
Leslie A. Brueckner, co-counsel on the brief along with Louis
Bograd, Francine Hochberg, and Leslie A. Bailey.

Perry is part of TLPJ’s Access to Justice Campaign,
which includes fighting federal preemption. The Perry family’s
trial counsel is Larry M. Roth of Orlando, Florida. TLPJ’s brief
in Perry is available online at www.tlpj.org.
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Special recognition to MTLA's newest

Monthly JUSTICE PAC Contributors!

Their ongoing commitment to their clients and profession is greatly appreciated!

J. Martin Bartnick Katrina A. Murrel-Orlowski
Er/icll, Rosen & Bartnick, Soutl:fie/a’ Robert S. Drazin & Associates, Soutl;fie/a’
Iames P Brennan Marc I Men(leISOn
DeNara’is, McCantj/ess, Miller & Brennan, Mt. Clemens Miclzae/]. Morse, PC, Soutl;fie/a’
Richard J. Corriveau Theodore A. Metry
Richard J. Corriveau & Associates, Northville Metry & Metry, Mt. Clements
Fred A. Custer Ran(lv A. Musl)acll
Materna, Custer & Associates, Madison Heiglits Mushach & Ritter, Chelsea
Peter A. Davis Marc J. Shefman
Davis & Kulmka, Ann Arbor Roya/ Oak
James B. Egg’enberger Thomas A. Smith
Eggenlaerger Law Oﬁ[ices, Souflz][ie/a’ Michael B. Ser/ing, PC, Birminglram
Harry P Gill Martin A. Steiger
Kennedy Gill, Bay City Fraser & Souweidane, Mt. Clemens
Michael J. Kelly Beth A. Wilcoxon
Flint Miclzae/]. Morse, PC, Soutl;fie/a’

James R. McCullen
Gregory & Reiter, B/oom](ie/c{ Hills

Many thanks also to the stalwarts
who have increased their monthly support.

Raymond J. Andary John S. Hone
Andary (%)Ana]ary, Mt.Clemens Law Oﬁ[ices o][]olm S. Hone, PC, Soutl:fie/a’
Mark S. Baumkel Marshall D. Lasser
Binglzam Farms Souflifie/a’
Larry Bennett Llov(l A. Pont
Cox, Hoa’gman & Giarmarco, Troy Gordon & Pont, Soutl;fie/a]
James P. Brennan Joel Sanfield
DeNardis, McCandless, Miller and Brennan, Mt. Clemens Weiner & Cox, Soutl:fie/a’
Robert Dubin Ronni Tischler
The Findling Law Firm, Royal Oak Miller, Shpiece & Tischler, Southfield
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Sept 29 Day With David Ball Seminar
One of “Best MTLA Seminars Ever”’

Over 170 MTLA members gathered to listen and learn from renowned jury expert David Ball on September 29,
2006 at the Crown Plaza Hotel in Novi.

Reaction was immediate, and overwhelmingly positive.

David Ball spoke on subjects ranging from Damages and Tort Reform, and the Fundamentals of Damages, to
Damages in Opening and Closing.

Due to the cutting edge material presented, the seminar was not taped and there are no recordings for sale.

David Ball, Ph.D. from Durham, NC
delivered an outstanding seminar to
MTLA Plaintiff Members on September 29th.

M«,ﬂvsw; Taial {.A/WW Asvsociation

EMAIL LISTSERVE

The listserve is one of our most popu-
lar and valuable member services!
Participants have found it to be a
great resource for quickly gathering

information on a variety of topics. It
allows members to ask questions and
make comments via email to approxi-
mately 800 other MTLA members. If
you would like to be included, please
call MTLA at 517.321.3073 and we will
add you the list... at no charge.
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Need A Court Reporter or Videographer in New York?
(Or anywhere in the US or the World?)

FINK & CARNEY
REPORTING AND VIDEO
“ACROSS THE STREET / AROUND THE WORLD” ™

O We are available 24/7 O Three Full-Size VideoConference Rooms
O Serving the Legal Community Since 1950 ) Free Breakfast and Lunch

O Three Deposition Rooms O Free Limo Service Back to the Major Airports

1-888-666-1776

‘ I" 1-212-840-7700
39 WEST 37™ STREET 1-877-FAX-FINK
®

NEwW YORK, NY 10018 WWW.FINKANDCARNEY.COM

WORLDWIDE

We Are A Proud Corporate Sponsor New York VideoConference Center

The New York
VideoConference:Centetr

Connect with over 10,000 cities around the world
We are available 24/7

N 4
NEW YORK VIDEOCONFERENCE CENTER 1-888-666-1776
39 WEST 37TH STREET 1-212-840-7700
NEW YORK, NY 10018 1-877-FAX-FINK

Contact: Jane Tremper, Coordinator
jane@nyvideoconference.com ‘
www.nyvideoconference.com We Are A Proud Corporate Sponsor ~ WORLDWIDE WA ®

Fink & Carney
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“Election Update” Series
Traveling election presentation educates members

MTLA leadership has been conducting a traveling presentation, “Election Update,” designed to educate members
and provide a comprehensive analysis of election issues.

MTLA Executive Board member Bernie Mindell was the host of the kickoff session of the Election Update
presentation series on August |5, 2006, and MTLA Executive Board Member Barry Gates hosted the September
12 session.

Officers, Board members and other members came to gather to see a hard-hitting summary of the election
landscape and to discuss particular races.

Election Update participants socialize and discuss the
upcoming election at the September 12, 2006 session.

MTLA Executive Director Jane Bailey
explaining the dynamics of the
November 7, 2006 election.

-

Executive Board member Glenn Saltsman (left), MTLA President Elect
Robert Raitt, and MTLA Executive Board member Scott Goodwin
at the August 15 Election Update presentation.
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Hats Off and a Big Thanks to MTLA Team AmiCUS!

MTLA would not be able to accomplish what it does without the dedicated members who work
so hard and sacrifice so much on its behalf. These determined men and women have volunteered
endless hours tracking and analyzing decisions or writing Amicus Briefs for the benefit of our
clients. They are true MTLA leaders who deserve the gratitude of every MTLA member. If you

have an Amicus Question, please contact Co-Chair Jan Brandon at 248.855.5580 or
Jmbjdc@aol.com or Co-Chair Robert June at 734.481.1000 or bobjune@voyager.net.

*Co-Chair Janet M. Brandon, Law Office of Janet M. Brandon, Farmington Hills
*Co-Chair Robert B. June, Law Offices of Robert B. June, Ypsilanti
Barry Adler, Adler & Associates, Farmington Hills
Joel L. Alpert, Alpert & Alpert, Southfield
Linda Miller Atkinson, Atkinson, Petruska, Kozma & Hart, Gaylord
Mark R. Bendure, Bendure and Thomas, Detroit
Larry Bennett, Cox, Hodgman & Giarmarco, Troy

Thomas A. Biscup, Law Offices of Paul Zebrowski & Associates, Shelby Township
David E. Christensen, Gursten, Koltonow, Gursten, Christensen & Raitt, Southfield
Jo Robin Davis, Jo Robin Davis, PLLC, Farmington Hills
Eugenie B. Eardley, Eardley Law Offices, Cannonsburg
Donald Ferris, Ferris & Salter, Ann Arbor
Donald M. Fulkerson, Westland
William C. Gage, Gage & Little, Bloomfield Hills
Linda M. Galante, DeNardis, McCandless, Miller & Brennan, Mt. Clemens
Debra A. Garlinghouse, Lee B. Steinberg, Southfield
Barry J. Gates, Law Offices of Barry J. Gates, Ann Arbor
Elizabeth L. Gleicher, Elizabeth Gleicher, PLLC, Royal Oak
Barbara H. Goldman, Barbara H. Goldman, PLLC, Southfield
Mark Granzotto, Law Offices of Mark Granzotto, Royal Oak
Jennifer M. Grieco, Sommers Schwartz, Southfield
Steven A. Hicks, Sinas, Dramis, Brake, Boughton & McIntyre, Lansing
John S. Hone, Law Offices of John S. Hone, Southfield
Ramona €. Howard, McKeen & Associates, Detroit
Heather A. Jefferson, Fieger, Fieger, Kenney & Johnson, Southfield
Helen Joyner, Fieger, Fieger, Kenney & Johnson, Southfield
Shalina Kumar, Weiner & Cox, Southfield
Dani K. Liblang, Liblang & Associates, Birmingham
Marc Lipton, Lipton Law Center, Southfield
Wayne J. Miller, Miller, Shpiece & Tischler, Southfield
David S. Mittleman, Church, Kritselis & Wyble, Lansing
Joey S. Niskar, Erlich, Rosen & Bartnick, Southfield
David R. Parker, Charfoos & Christensen, Detroit
Michael L. Pitt, Pitt, McGehee, Mirer, Palmer & Rivers, Royal Oak
Nadia Ragheb, Law Offices of Nadia Ragheb, Farmington Hills
Robert M. Raitt, Gursten, Koltonow, Gursten, Christensen & Raitt, Southfield
Jesse M. Reiter, Gregory & Reiter, Bloomfield Hills
Beth M. Rivers, Pitt, McGehee, Mirer, Palmer & Rivers, Royal Oak
Anne M. Schoepfle, Sommers Schwartz, Southfield
Liisa R. Speaker, Hicks, Mullett & Gregg, Lansing
Judith A. Susskind, The Thurswell Law Firm, Southfield
Richard D. Toth, Sommers Schwartz, Southfield
Norman D. Tucker, Sommers Schwartz, Southfield
Linda Turek, Sachs Waldman, Detroit
Matthew L. Turner, Turner & Turner, Southfield
Victor S. Valenti, Fieger, Fieger, Kenney & Johnson, Southfield
Rebecca S. Walsh, Fieger, Fieger, Kenney & Johnson, Southfield
Beth A. Wilcoxon, Michael J. Morse, PC, Southfield
Susan 6. Wright, Philo, Atkinson, Stephens & Wright, Detroit
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National Perspective

Wisconsin Medical Malpractice Caps Overturned

by Robert S. Peck

Mr. Peck is the President of the Center for Constitutional Litigation, P.C.

This month’s National Perspective reviews a single
important decision, Ferdon v Wisconsin Patients Compen-
sation Fund, 701 NW2d 440, 466 (2005), which held by a 4-3
vote that Wisconsin’s cap on noneconomic damages in medi-
cal malpractice cases violates that state constitution’s guar-
antee of equal protection. The decision is particularly sig-
nificant because of the extent to which it reviewed and exam-
ined the available empirical evidence supporting such a cap
and found it wanting on a rational relationship basis.

The case had its genesis when Matthew Ferdon was
injured during the course of his delivery at birth. The doctor
pulled him out by his head, causing a form of palsy. He and
his parents sued the doctor and the hospital for his resultant
injuries of partial paralysis and a deformed right arm. Mul-
tiple surgeries and therapy now await Ferdon in the future,
although his right arm will never function normally. A jury
found the doctor negligent and awarded Ferdon $403,000 in
future medical expenses and $700,000 in noneconomic dam-
ages (approximately $10,000 a year for the rest of his life
expectancy). His parents were awarded $87,600 in future care
costs for Matthew.

Also named as a defendant pursuant to state law as the
excess insurance carrier, the Wisconsin patient compensa-
tion fund moved to conform the noneconomic damage award
to the state’s inflation-adjusted damage cap of $350,000.
Ferdon then challenged the constitutionality of the cap on
multiple grounds, including the rights to equal protection, a
jury trial, a remedy, due process, and separation of powers.
Both the trial court and court of appeals upheld the cap. The
supreme court reversed in a lengthy opinion, reaching only
the equal protection grounds.

In beginning its analysis, the Court determined that
the cap did not merit examination under the strict scrutiny
approach to equal-protection questions. Rather, the Court
applied rational-basis analysis, a weaker and more deferen-
tial form of review.

While noting the legislature’s supremacy in making
political, economic and social choices and presuming that
the facts needed to sustain an act were conclusively found
by the legislature, the Court also stated that a “court need
not, and should not, blindly accept the claims of the legisla-
ture.” Thus, to be meaningful, judicial review must include a
“thoughtful examination of not only the legislative purpose,
but also the relationship between the legislation and the
purpose.” The Court then applied what it called “rational
basis with teeth,” in which it “conduct[ed] an inquiry to
determine whether the legislation has more than a specula-
tive tendency as the means for furthering a valid legislative
purpose.”

The Court then found that the cap divided “the uni-
verse of injured medical malpractice victims into a class of

severely injured victims and [one of] less severely injured
victims,” as measured by their noneconomic damages. In
addition, the Court found that the cap, which applied “per
occurrence,” created issues between a single claimant with a
claim exceeding the cap and multiple claimants arising out of a
single incident.

Next, the Court considered the legislative findings that
supposedly supported the cap. Despite the legislature’s ob-
vious interest in assuring the availability of health care in
Wisconsin, the Court found that the legislature could not
have wanted to do so “by shielding negligent health care
providers from responsibility for their negligent actions,” and
thereby rewarding negligent providers. Instead, the legisla-
ture enacted the cap “to ensure the availability of sufficient
liability insurance at a reasonable cost to cover claims of
patients” negligently injured by a health care provider.

The Court then examined the severe burden the cap
placed on children, who disproportionately make up the sub-
class of claimants subject to the cap. It concluded, “when the
legislature shifts the economic burden of medical malpractice
from insurance companies and negligent health care provid-

FLORIDA TORT CLAIMS

CO-COUNSEL » REFERRAL ARRANGEMENTS
FLORIDA STATEWIDE

MOTORVEHICLE = MEDICAL MALPRACTICE
PRODUCT LIABILITY = INSURANCE DISPUTES

= AVLRATECY

'||'|-|'||||n-|h': AT ARARALTY (JRES] & BODTARESTSE

Fax; 407 _hidd
Email: slme mogneyvoolvin.com

Web; www. mooneyoalvin com
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esl. 1964
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20 Miorth Caange Avesnue, Suite 1307 « Odando, FL 32801
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ers to a small group of vulnerable, injured patients, the legisla-
tive action does not appear rational.” The Court added:

“If the legislature’s objective was to ensure that Wis-
consin people injured as a result of medical malpractice are
compensated fairly, no rational basis exists for treating the
most seriously injured patients of medical malpractice less
favorably than those less seriously injured. No rational basis
exists for forcing the most severely injured patients to provide
monetary relief to health care providers and their insurers.”

While noting the intuitive appeal of a cap when the
objective is to reduce insurance premiums, it found that there
was no rational basis for the assumption. Reviewing the
available empirical literature and government reports, the Court
found that caps do not have a measurable impact on medical
malpractice insurance premiums. It recognized that few claims
are ever filed for medical injuries and still fewer are awarded
damages above the cap. While the defendant fund argued
that the cost of defending meritless lawsuits contributes greatly
to rising premiums, the Court found no connection between
those cases and ones in which a judge or jury determined that
actual and substantial malpractice took place. The cap af-
fected only meritorious cases.

The Court also found no rational relationship existed
between the cap and the legislative objectives of keeping the
state fund’s annual assessments to health care providers low
or enabling it to operate on a sound financial basis. After all,
the fund, both before and after the cap, annually ran sur-
pluses. Any reduction in fund assessments would not neces-
sarily benefit health care providers as their premium increase
from higher limits could overset or even be larger than the
assessment decrease. Nor would a reduction in assessments
contribute to the state’s physician supply, the Court rea-
soned, because few high medical malpractice verdicts ever
make a claim against the fund. In fact, the fund had not had to
pay out in more than 87% of medical malpractice claims nam-
ing the fund as a party.

Furthermore, no rational relationship existed between
the legitimate legislative objective of lowering health care
costs and capping noneconomic damages. The Court said
that “even assuming that a $350,000 cap affects medical mal-
practice insurance premiums . . ., medical malpractice insur-
ance premiums are an exceedingly small portion of overall
health care costs.” In Wisconsin, less than one dollar of

Interest Rates for
Money Judgments

The average interest rate paid at auctions of
5-year United States Treasury Notes during
the 6 months immediately preceding July 1,
2006 was 4.815%. The statutory interest
rate “floats” 1% over that figure. See MCL

600.6013(6). 600.6455(2).

www.michigan.gov/treasury
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every $100 spent on health care between 1987 and 2002 could
be traced to medical malpractice costs. The Court then found
that any savings that could be gained by capping damages
would “have no effect on a consumer’s health care costs.”

In response to the “fleeing doctors” rationale, the Court
cited the “non-partisan U.S. General Accounting Office][,
which] concluded that doctors do not appear to leave or
enter states to practice based on caps on noneconomic dam-
ages in medical malpractice actions.” Moreover, the GAO
report found that claims of physician departures were sub-
stantially overblown and instead were a problem only in
scattered rural areas, where the problem has always existed.

Finally, the Court found little credence to the claim that
fear of liability engenders the costly practice of defensive
medicine.

In the end, the Court found that the legislature’s “ra-
tionales [were] so broad and speculative” that they could not
support the constitutionality of the cap. While there was no
rational basis to believe capping damages yielded significant
benefits, it was clear that the costs would be improperly
borne by the most severely injured claimants.

OHIO COUNSEL

CIVIL TRIAL SPECIALIST

will represent your clients in Ohio on
referral basis. Injury or death claims, TBI,
auto, railroad crossings, products,
professional negligence, UM and bad faith
claims.

ATLA; OATL; NBIA; OBIA;
NBTA; ABA; OSBA. Toledo and
Columbus offices.

JACK FYNES
1000 JACKSON
TOLEDO OH 43624
(800) 444-6659
(419) 321-1290
jfynes@slk-law.com




Serious Medical Errors:

Where Are They Coming From?

Hospital errors causing death have been estimated
at 44,000 to 98,000 annually. See R. Wachter & K. Shojania,
“Internal Bleeding: The Truth Behind America’s Terrifying
Epidemic of Medical Mistakes” (New York: Rugged Land
Press 2004). The Institute of Medicine’s now-famous report
on medical errors “To Err is Human: Building a Safer Health
System” (National Academy Press, Kohn, Corrigan &
Donaldson, eds, 1999), brought considerable public atten-
tion to medical errors and their prevention. The Institute of
Medicine estimated then “every hospital has somewhere be-
tween 5 and 10 deaths from medical errors each year.” In
2002, New England Journal of Medicine reported a national
survey of 830 physicians and 1207 members of the public.
selected at random, where 35% of physicians and 42% of the
public reported experiencing a medical error in their own care
or that of a family member sometime in their life. R. Blendon,
et al., “Views of Practicing Physicians and the Public on
Medical Errors,” NEJM, Vol. 347(24), December 12, 2002, pp.
1933-1940. An error causing “serious health consequences”
was reported by 18% of physicians and 24% of the public
surveyed, including death reported by 7% of physicians and
10% of the public.

Four main forces obstructing a system-wide cure for
unsafe health care have been identified: “an outdated mental
model for medical mistakes, collective inattention to patient
safety, a reimbursement system that provided no incentives
for safety, and a fragmented organizational structure.” R.
Wachter, “The End of the Beginning: Patient Safety Five
Years After “To Erris Human’”, Health Affairs, 2004 Jul-Dec;
Suppl Web Exclusives:W4-534-545 (November 30, 2004). The
chief of medical service at UCSF Medical Center, Dr. Robert
Wachter sums up: “Amid signs of progress, there is still a
long way to go.”

Trial lawyers, usually working on a client-by-client
basis, often uncover isolated pieces of the medical liability
puzzle. Now a new medical study collectively examines diag-
nostic mistakes in the ambulatory setting. T Gandhi, A.
Kachalia, E. Thomas, A. Puopolo, C. Yoon, T. Brennan & D.
Studdert, “Missed and Delayed Diagnosis in the Ambulatory
Setting: A Study of Closed Malpractice Claims”, Annals of
Internal Medicine, Vol. 145(7), October 3, 2006, pp. 488-496.
Retrospective review of 181 claims involving diagnostic er-
rors that harmed patients concluded that the most common
breakdowns of the diagnostic process in the sample were:

Failure to order an appropriate diagnostic test;

Failure to create a proper follow-up plan;

Failure to obtain an adequate history or perform an
adequate physical examination; and

Incorrect interpretation of diagnostic tests.

Interestingly enough, the study disclaimed that “re-
viewers were not blinded to the litigation outcomes” and the
reliability of error determination was “moderate”. The study
concluded that diagnostic errors that harm patients are “typi-

cally the result of multiple breakdowns and individual and
system factors.” With correct measures, diagnostic errors
would often be preventable.

Related Reading:

1. Kachalia, A., Gandhi, T., etal., “Missed and Delayed
Diagnoses in the Emergency Department: A Study of Closed
Malpractice Claims From 4 Liability Insurers”, Annals of Emer-
gency Medicine (“E-published ahead of print”, September 22,
2006), examining 79 closed claims.

2. Editorial, “Is Ambulatory Patient Safety Just Like
Hospital Safety, Only Without the *Stat’”, Annals of Internal
Medicine, VVol. 145(7), October 3, 2006, pp. 547-549.

3. Commentary, P. Pronovost, M. Miller & R. Wachter,
“Tracking Progress in Patient Safety: An Elusive Target”,
JAMA, Vol. 296(6), August 9, 2006, pp. 696-699.

4. D. Studdert, et al., “Claims, Errors, and Compensa-
tion Payments in Medical Malpractice Litigation,” NEJM, Vol
354(19), May 11, 2006, pp. 2024-2033, “Our findings suggest
that moves to curb frivolous litigation, if successful, will have
a relatively limited effect on the caseload and costs of litiga-
tion. The vast majority of resources go toward resolving and
paying claims that involve errors.”

5. Sounding Board, “The Patient’s Right to Safety—
Improving the Quality of Care Through Litigation Against
Hospitals”, NEJM, Vol 354(19), May 11, 2006, pp. 2063-2066.

6. C.Zahn & M. Miller, “Excess Length of Stay, Charges,
& Mortality Attributable to Medical Injuries During Hospital-
ization,” JAMA, Vol. 290(14), October 8, 2003, pp. 1868-1874.

7. S.Weingart & L. lezzoni, “Looking for Medical Inju-
ries Where the Light Is Bright,” JAMA, VVol. 290(14), October
8,2003, pp. 1917-1919.

8. T. Lee, Editorial, “A Broader Concept of Medical
Errors”, NEJM, Vol. 347(24), December 12, 2002, pp. 1965-
1967.

MTLA Stalwart Wins
Distinguished Brief Award

MTLA Member Donnelly W. Hadden was one of
the winners of the Thomas M. Cooley 2006 Distin-
guished Brief Award.

Each year, the Distinguished Brief Award is given
in recognition of the most scholarly briefs filed before
the Michigan Supreme Court. Winners were recognized
for their outstanding legal writing at the Distinguished
Brief Awards Dinner on July 22 at the Lansing Country
Club.

Congratulations Donnelly!
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The way we see it, trust can best
be defined as a firm reliance on the
integrity, ability, or character of a person.

Especially when that person is your Paul Goebel Group professional liability agent.

For more details, visit
www.trustpgg.com

When it comes to Professional Liability insurance, we don't haggle.

We don't try to talk you into something you don‘t need. We'll give you the straight scoop on rates and coverage.
It's the cornerstone of our ability to retain customers year after year for over 70 years

Go to www.trustpgg.com, download the Professional Liabaility insurance indication form, fill it out and fax it to us
at 877-744-3291. We'll get back to you promptly with a competitive estimate and pleasant attitude.

Paply

1'01.113 Phone: 616-454-8257 Toll Free: 800-632-4591
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MTLA’s 2006 Judicial Endorsements

Only candidates who have sought MTLA’s endorsement are considered for endorsement. We do not
solicitjudicial candidates to request our endorsement. The following list of candidates have received
MTLA’s endorsement as of our publication deadline.

Supreme Court 46th Circuit Court 55th District Court
Jane Beckering JanetAllen Hon. Thomas P. Boyd
Hon. Michael Cavanagh
55th Circuit Court 56th District Court
Court of Appeals - First District Tara Hovey Hon. Julie Reinke
Hon. Diane Marie Hathaway
19th District Court Wayne County Probate
Macomb County Circuit Court Hon. Richard Wygonik Frank S. Szymanski
Carrie Fuca Dan Hathaway
36th District Court
Saginaw County Circuit Court Hon. Rudolph A. Serra

Hon. Darnell Jackson

Medical Malpractice Seminar Received
Rave Reviews by 80 attendees

MTLA hosted a “Michigan Med Mal Law Update” on Friday, October 6, 2006. Co-moderated by MTLA President
Jesse Reiter and MTLA Vice-President Judith Susskind, the seminar featured an outstanding line-up of speakers and

topics.

Speakers included Marc Lipton, Southfield; Joey Niskar, Southfield; Janet Brandon, Farmington Hills; David R.
Parker, Detroit; Mark Granzotto, Royal Oak; Mark Bendure, Detroit; Norman Tucker, Southfield; and Andrew

Muth, Ypsilanti.

ey
Mark Granzotto

co-moderator MTLA Vice-President Judith Susskind, David R. Parker, Co-moderator
MTLA President Jesse Reiter, Andy Muth, Marc Lipton, and Joey Niskar

Mark Bendure
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MTLA Hall of Fame

MTLA sincerely thanks and is pleased to recognize MTLA Hall of Fame members whose generosity and financial
commitments help us to serve our members and their clients through effective representation at both the state and national
levels. Contributions support MTLA, JUSTICE PAC, and ATLA PAC and are based on a two year election cycle

(Nov. 2004-Oct. 2006).

Vanguards

$50,000 +

Fieger, Fieger, Kenney &
Johnson, Southfield

Gursten, Koltonow, Gursten,
Christensen & Raitt, Southfield

Sommers Schwartz, Southfield

Stalwarts
$40,000 - $49,999

The Thurswell Law Firm,
Southfield

Diplomats

$25,000 - $39,999

Conybeare Law Office, St. Joseph

Levine, Benjamin, Tushman,
Bratt, Jerris & Stein,
Southfield

McKeen & Associates, Detroit

Mindell, Malin & Kutinsky,
Southfield

Pitt, McGehee, Mirer,

Palmer & Rivers, Royal Oak

Sinas, Dramis, Brake, Boughton
& McIntyre, Lansing

Thomas, Garvey, Garvey &
Sciotti, St. Clair Shores

Weiner & Cox, Southfield

Barristers
$15,000 - $24,999

Law Offices of Sam I. Bernstein,
Farmington Hills

Buckfire & Buckfire, Southfield

Church, Kritselis & Wyble, Lansing

Cochran, Foley & Associates,
Livonia

Eisenberg & Bogas, Bloomfield Hills

Fraser & Souweidane, Mt. Clemens

Freid, Gallagher, Taylor &
Associates, Saginaw
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Barry J. Gates, Ann Arbor
Goodman Acker, Southfield
Gregory & Reiter, Bloomfield Hills
Michael D. Marrs, Stevensville
Sheldon L. Miller, Southfield
Michael J. Morse, PC, Southfield
Frederic M. Rosen, Detroit
Sachs Waldman, Detroit
Zamler, Mellen & Shiffman,
Southfield

Counselors
$10,000 - $14,999

Buchanan & Beckering,
Grand Rapids

Lane A. Clack, Saginaw

Dailey & Stearn, Royal Oak

Davidson, Breen & Doud,
Saginaw & Flint

Dib & Fagan, Royal Oak

Fabian, Sklar & King,
Farmington Hills

Fried, Saperstein & Abbatt,
Southfield

Goodwin & Scieszka, Birmingham

Hay & O'Rourke, Lansing

The Jaques Law Firm, Detroit

David I. Katzman, Troy

Lipton Law Center, Southfield

Olsman Mueller, Berkley

Michael B. Serling, Birmingham

Jay Trucks & Associates, Clare

Jason A. Waechter, Southfield

Advocates
$5,000 - $9,999

Barry Adler, Farmington Hills

Patrick J. Bagley, Waterford

Behm & Behm, Flint

Mark M. Bello, Southfield

Alex Berman,PC, Farmington Hills

Bernstein & Bernstein, Southfield

Timothy J. Bott, Muskegon

Boyer & Dawson, Sterling Heights

Chambers, Steiner & Sturm,
Kalamazoo

DeNardis, McCandless, Miller &
Brennan, Mt. Clemens
Eardley Law Offices, cannonsburg
Sheldon D. Erlich, Southfield
Eisenberg, Benson,& Fields,
Southfield
Lawrence C. Falzon, Southfield
Ferris & Salter, Ann Arbor
James B. Ford, Kalamazoo
Gage & Little, Bloomfield Hills
George A.Googasian, Bloomfield
Hills
Goren, Goren & Harris,
Bingham Farms
6ray, Sowle & Iacco, Mt. Pleasant
Green, Weisse, Rettig,
Rademacher, Clark & Bray,
Escanaba
Gruel, Mills, Nims & Pylman,
Grand Rapids
Raymond Horenstein, Southfield
Jack L. Jaffe, Madison Heights
Richard B. Kepes, Southfield
Keller & Keller, St Joseph
Michael 6. Kelman, Farmington
Hills
Leonard Kruse, Bloomfield Hills
Barry F. LaKritz, Bloomfield Hills
Arthur Y. Liss, Bloomfield Hills
Robert F. Liss, Berkley
Lopatin & Wittenberg, Southfield
Neil A. Miller, Troy
Muth & Shapiro, Ypsilanti
Glenn A. Saltsman, Farmington
Hills
Sherwin Schreier, Royal Oak
Smit & Kragt, St. Joseph
Timothy P. Smith, Traverse City
Lee B. Steinberg, Southfield
Thompson O'Neil & VanderVeen,
Traverse City
Richard L. Warsh, Southfield
Thomas W. Waun, Grand Blanc
Hadley J. Wine, Southfield
Paul A. Zebrowski,
Shelby Township



Sponsors
$2,500 - $4,999

Jonathan D. Abrahams, Southfield
Joel L. Alpert, Southfield
Craig A. Aronoff, Southfield
Robert L. Baker, Plymouth
Joseph T. Barberi, Mt. Pleasant
Bendure & Thomas, Detroit
Benner Bilicki, Farmington Hills
Gregory M. Bereznoff, Royal Oak
Frederick W. Bleakley, Muskegon
Gary M. Bloom, Livonia
Rex A. Burgess, Royal Oak
James A. Carlin Sr., Southfield
John P. Charters, Troy
Louis 6. Corey, Royal Oak
Thomas M. DeAgostino,

Auburn Hills
Garris, Garris & Garris, Ann Arbor
Gittleman, Paskel, Tashman &

Walker, Southfield
Elizabeth L. Gleicher, Royal Oak
David B. Grant, Southfield
David L. Haron, Troy
Clifford H. Hart, Flint
Marshall D. Lasser, Bloomfield Hills
Jason J. Liss, Farmington Hills
William L. Martens, Royal Oak
Wayne J. Miller, Southfield
Parsons & Ringsmuth,

Traverse City
Daniel V. Padilla, Birmingham
Arvin J. Pearlman, Southfield
Michael P. Pianin, Southfield
Lloyd A. Pont, Southfield
David A. Priehs, Farmington Hills
Robert H. Roether,

Dearborn Heights
Craig S. Romanzi, Waterford
Mark Schreier, Southfield
Trogan & Trogan, Saginaw
John R. Walt, Southfield
James J. Wascha, Grand Blanc
Stuart S. Weiner, Bingham Farms
Lisa A. Welton, Southfield

Associates
$1,200 - $2,499

Jerald N. Aaron, Birmingham
Peter Abbo, Farmington Hills
Douglas C. Abraham, Livonia
Shereef Akeel, Birmingham
David M. Alexander, Saginaw
John R. Allaben, Grand Rapids
Rex C. Anderson, Davison
Lambros L. Andreopoulos,
Pleasant Ridge
Theodore S. Andris, Southfield

Craig A. Aronoff, Southfield
Linda Miller Atkinson, Channing
Ronald M. Bahrie, Lansing

Jane R. Bailey, Lansing

Martin S. Baum, Bloomfield Hills
Mark S. Baumkel, Bingham Farms
D. Bruce Beaton, Marine City
Allan W. Ben, Bingham Farms
Larry Bennett, Troy

Robert E. Berg, Sterling Heights
Jack H. Bindes, Bloomfield Hills
Gary R. Blumberg, Southfield
Bos & Glazier, Grand Rapids

Brian Bourbeau, St Clair Shores
Janet M. Brandon, Farmington Hills
John H. Bredell, Ypsilanti
Steven T. Budaj, Detroit
Richard F. Burns, Jr., Southfield
John J. Cantarella, Pontiac

John C. Carlisle, Grosse Pointe Farms
Marjory B. Cohen, Detroit
Robert A. Cole, Battle Creek

A. Vince Colella, Southfield
Christian Collis, Southfield

David J. Cooper, Tecumseh

John J. Cooper, Rochester Hills
Richard J. Corriveau, Northville
Dennis J. Czeryba, Monroe

Mark R. Daane, Ann Arbor
Michael S. Daoudi, Southfield
Jo Robin Davis, Farmington Hills
Neil A. Davis, Farmington Hills
Patrick J. Derkacz, Troy
Frederick D. Dilley, Grand Rapids
Robert S. Drazin, Southfield
Robert A. Dubin, Royal Oak
Michael Dungan, Jackson

Charles B. Ebel, Troy

J. Timothy Esper, Detroit
Stuart M. Feldheim, Farmington Hills
Samuel T. Field, Kalamazoo

Fred S. Findling, Royal Oak
Kenneth D. Finegood, Southfield
Frank M. Fitzgerald, Mt Clemens
Craig 6. Forhan, Bloomfield Hills
Michael J. Forster, Saginaw
Themis Fotieo, Grand Rapids
Josh Freedman, Southfield
Marvin Freedman, Southfield
Stuart 6. Freedman, Southfield
Carrie L. Fuca, Mt. Clemens
Joseph J. George, Lenox

Steven M. Gilbert, Southfield
Martin D. Glista, Kalamazoo
Stephen B. Goethel, Ann Arbor
Garold A. Goidosik, Portage

Gary A. Goldin, Southfield

Ben M. Gonek, Detroit

Merrill H. Gordon, Farmington Hills
Jonathan A. Green, Farmington Hills
Thomas F. Griffith, Farmington Hills
Catherine Groll, Lansing

Eva I. Guerra, White Lake

Troy W. Haney, Grand Rapids
Henry M. Hanflik, Flint
Kenneth L. Harris, Southfield
Christopher J. Hastings, Berkley
MichaerG. Heilmann, Trenton
Alan C. Helmkamp, Livonia

Craig E. Hilborn, Birmingham
George A. Hilborn, Birmingham
DavigT. Hill, Pleasant Ridge
Jeffrey J. Himelhoch, Flint
John S. Hone, Southfield

Paul M. Hughes, Detroit

Thomas L. Imbrunone, Auburn Hills
Robert B. June, Ypsilanti
Colleen V. Kavanaugh, Livonia
Joumana B. Kayrouz, Southfield
Christopher J. Keane, Dearborn
Michael F. Kelly, Grand Rapids
Roger R. Kline, Warren
Traci M. Kornak, Grand Rapids
Gary A. Krochmal, Southfield
James D. Ledbetter, Plymouth
Richard A. Lenter, Southfield
Donald E. Lewis, Howell
Thomas M. Loeb, Farmington Hills
Brian Lonnerstater, Farmington Hills
Timothy P. Luxon, Southfield
Robert J. MacDonald, Flint
Jeffrey M. Mallon, Birmingham
Richard R. Mannausa, Waterford
Steven J. Matz, Farmington Hills
Thomas 6. McHugh, Mt. Clemens
Michael T. McManus, Detroit
Frank B. Melchiore,

St. Petersburg, FL
Theodore A. Metry, Mt Clemens
Martin M. Miller, Detroit
Rolland L. Morse, Portage
Patrick J. Nolan, Muskegon
Dennis M. O'Bryan, Birmingham
Christian P. Odlum, Lansing
Alexander T. Ornstein,

Farmington Hills
Tom R. Pabst, Flint
Samuel H. Pietsch, Farmington Hills
Steven J. Pitzer, Northville
Dr. Arnold M. Podolsky, Birmingham
Andrew W. Prine, Saginaw
Ronald E. Randall, Bingham Farms
Thomas H. Randolph, III, Livonia
Michael T. Ratton, Berkley
Frank K. Rhodes III, Southfield
Gregory J. Rohl, Novi
Patrick A. Rooney, Utica
Scott W. Rooney, Dearborn
Norman H. Rosen, Southfield
Robert Rubin, Farmington Hills
William J. Ryan, Kalamazoo
Bret A. Schnitzer, Lincoln Park
Mark K. Schwartz, Bloomfield Hills
Phil S. Serafini, Sterling Heights
Jeffrey S. Serman, Lake Orion
Brian D. Sheridan, Ishpeming
Paul E. Shibley, Muskegon
Mark T. Slavens, Livonia
Edward M. Smith, Grand Rapids
Karen Spencer, Muskegon
Stempien & Stempien, Northville
William S. Stern, Southfield
Jeffrey T. Stewart, Bloomfield Hills
Mark A. Sucher, Farmington Hills
Ronni Tischler, Southfield
Matthew L. Turner, Southfield
Matthew A. Tyler, Troy
Howard I. Wallach, Bingham Farms
L. 6raham Ward, Bloomfield Hills
Mark J. Warba, Big Rapids
Robert Wetzel, Monroe
Rodger G. Will, Lansing
J. Dallas Winegarden Jr., Flint
Nora L. Wright, Ann Arbor
William D. Yahne, Alpena
Steven R. Zang, Southfield

We appreciate the support of the numerous
contributors giving less than $1200 per two
year election cycle, but due to space limits,
we are unable to list their names.
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Michigan Residents’ Rezulin Claims Revived

A recent US Court of Appeals opinion, Desiano v
Warner-Lambert & Co (CA 2, Docket #05-1705, 10/5/06), re-
opens the door to Michigan residents pursuing Rezulin claims,
consistent with the fraud exception of the Michigan FDA
immunity statute, MCL 600.2946(5)(a).

Appellants in this case are all Michigan residents alleg-
ing injuries caused by Rezulin, a drug marketed and sold by
defendant Warner-Lambert for treatment of type-2 diabetes.
The FDA originally approved Rezulin in 1997. After adverse
liver-related effects were documented in patients taking
Rezulin, defendants agreed to a series of label changes, which
were authorized by the FDA between November 1997 and
June 1999. In March 2000, defendants withdrew Rezulin from
the United States market. See Desiano v Warner-Lambert Co,
326 F3d 339, 344 (CA 2, 2003). Product liability litigation,
beginning in Michigan and California state courts, alleged
common law claims. The drug companies removed the ac-
tions to federal court, and all claims were subsequently con-
solidated and transferred by the Judicial Panel on Multidistrict
Litigation to Judge Lewis A. Kaplan in the Southern District
of New York.

In the District Court, the drug companies moved for
judgment on the pleadings on the ground that liability was
foreclosed under Michigan state law. They argued the Michi-
gan “fraud” exception to immunity, MCL 600.2946(5)(a), was
impliedly preempted by the Federal Food, Drug and Cosmetic
Act, 21 USC 301 et seq., and Medical Device Act, 21 USC
360e(b)(1)(A)-(B), and therefore had to be severed from the
rest of the Michigan immunity law.

The 2nd Circuit opinion, written by Judge Guido
Calabrezi, recognized that a presumption against federal pre-
emption of state law applies in the context of traditional
common-law claims preserved by states to protect the health
and safety of their citizens. See Medtronic v Lohr, 518 US
470, 475 (1996); Metropolitan Life Ins Co v Massachusetts,
471 US 724, 756 (1985); Cipollone v Liggett Group, Inc, 505
US 504, 544 (1992) (Blackmun, J, concurring in part and dis-
senting in part). Moreover, a fraud-based exception to
Michigan’s immunity statute, MCL 600.2946(5)(a), does not
raise the same concerns that animated the Supreme Court’s
decision in Buckman Co v Plaintiffs’ Legal Comm, 531 US
341 (2001).

The Michigan legislature has provided a general immu-
nity for drug manufacturers with a specific exception for
circumstances involving, among other things, fraud on the
FDA, rather than a specific cause of action for fraud on the
FDA. Garciav Wyeth-Ayerst Labs, 385 F3d 961, 965-966 (CA
6,2004). The 2nd Circuit declined to follow Garcia’s reading
of Buckman, because there are three differences between the
nature of the claim which MCL 600.2946(5) exempts from
abolition and the preempted claim in Buckman. Given the
bases of Buckman’s holding, “each of these is crucial.”
Desiano, Slip Opinion, p. 14.

Presumption Against Preemption. The product liabil-
ity cause of action (which survives the 1995 changes made by
MCL 600.2946[5]) cannot reasonably be characterized as a
state’s attempt to police fraud against the FDA. Rather, as
Garcia recognized, the object of the Michigan legislative
scheme was to regulate and restrict when victims could con-
tinue to recover under preexisting state products liability law.
The Michigan legislature’s desire to rein in state-based tort

liability falls squarely within its prerogative to “regulat[e]
matters of health and safety,” which is a sphere in which the
presumption against preemption applies, indeed, stands at
its strongest. See Buckman, 531 U.S. at 348 (citing Medtronic,
518 U.S. at 485).

Traditional Common Law Liability. Second, Appel-
lants are not pressing “fraud-on-the-FDA” claims, as the
plaintiffs in Buckman were understood by the Supreme Court
to be doing. They are, rather, asserting claims that sound in
traditional state tort law.

Immunity as Affirmative Defense. Third, the Michigan
Supreme Court has indicated that proof of fraud against the
FDA is not even an element of a products liability claim like
the one here brought. See Taylor v Gate Pharmaceuticals,
Inc, 468 Mich 1, 6-7, 13; 658 NW2d 127 (2003). The 1995
amendment of the statute went one step further and provided
that compliance with federal governmental standards (estab-
lished by the FDA) is conclusive as a “measuring device” on
the issue of due care for drugs. However, the existence of
properly-obtained FDA approval becomes germane only if a
defendant drug company chooses to assert an affirmative
defense made available by the Michigan legislature in MCL
600.2946(5). Desiano, Slip Opinion, pp. 19-20.

The United States District Court for the Southern Dis-
trict of New York (Kaplan, J.) had held that Michigan law
shields pharmaceutical companies from products liability
claims unless there is evidence that the drug company mis-
represented or withheld material information in obtaining
FDA approval for its drug. The district court concluded that
Michigan plaintiffs” claims could not be distinguished from
the “fraud-on-the-FDA” claim found to be preempted by
federal law in Buckman. Vacated and remanded.

Interestingly, the 2nd Circuit said that the new FDA
regulatory comments on preemption,71 Fed. Reg. 3922, 3934-
3935 (Jan. 24, 2006), would not apply because they only
cover labeling claims and because the FDA would be exceed-
ing its authority absent a clear statement from Congress.
Desiano, Slip Opinion, footnote 9, pp. 20-21.

Attorneys for the plaintiffs included: David B. Rodes,
Goldberg, Persky & White, P.C., Pittsburg, and on the brief,
MTLA Executive Board Member David R. Parker, Charfoos
& Christensen, PC, Detroit; Jerome D. Goldberg, Southfield;
and Vincent J. Carter, Girardi Keese, Los Angeles.
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Medical Malpractice Non-Economic

Damage Cap Consumer Price
Index Adjustments

Pursuantto MCL 600.1483, Subsection 4 (1), the State
Treasurer of the State of Michigan has certified that the
annual percentage increase in the Detroit consumer price
index for the 2005 calendar year was 2.9%. For causes
of action arising after September 30, 1993, this results
inacumulative 36.7% increase in the standard limitation
ofnoneconomic damages fora2006 limitation of $382,800
and a cumulative 36.7% increase in the limitation on
nonecomomic damages for certain permanentdisabilities
for a 2006 limitation of $683,500. For causes of action
alleging medical malpractice arising before October 1,
1993, the 2.9% increase in the Detroit consumer price
index results in a cumulative 78.7% increase in the
previous $225,000 limitation of noneconomic damages
for a 2006 limitation of $402,100.

www.michigan.gov/treasury

“Sustaining I\/iem]oership

Insurance Bureau Adjusts
Work Loss Payment Effective
October 1, 2006

As prescribed by Administrative Rule 500.811,
the statutory adjustment was applied to the
previous maximum of $4,400 per month.
Accordinglty, the new maximum work loss
payment effective October 1, 2006 through
September 30, 2007 is $4,589 per month for work
loss benefits under personal protection insurance
policies.

The new maximumalso appliesto survivor’sloss
benefits.

www.michigan.gov/ofis

77
rr

A Great Deal! I

Sustainin% Members attend MTLA Seminars FREE*

Sustaining Mem

ers also receive a distinctive wall plaque and special recognition

in the MTLA Directory and Journal.
*Subject to preregistration and cancellation fees. Lunches and materials not included. Non-transferable.

Save on Your
Long Distance!

Call Accxx Communications
to pay only 3.9 cents per

minute in Michigan and have
7% of your long distance bills
sent to MTLA.

Call Bernie at 877-864-3447.
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Conferencing Calling!
and help MTLA, too!

Premiere Global Services
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Verdicts & Settlements

Debra Freid, Verdicts & Settlements Editor

Keith Richardson v Flint School District
Genesee County Circuit Court
Hon. Archie L. Hayman

In this disparate treatment race discrimination claim,
the state court followed the federal “adverse action” stan-
dard instead of the “ultimate employment action” standard,
and justice actually prevailed.

Keith Richardson, a teacher/coach with an impeccable
40-year record of achievement in the heavily integrated Flint
Public School system, was falsely accused of assaulting a
teenage African-American student and then falsely portrayed
publicly as a racist bully. Richardson, who is white, was
written up, suspended for several weeks, and had to endure
the stress of public humiliation, which led to treatment with a
cardiologist and also forced him into early retirement. An
African-American teacher at the same school was involved in
avirtually identical incident with a teenage African-American
student, but nothing happened — no write-ups, no discipline
and no negative publicity.

On December 6, 2001, a notoriously troubled teenage
African-American student disrupted Mr. Richardson’s class-
room. When Mr. Richardson sent this student out of class to
go to the Administrator’s office, the student came back and
shoved him, at which point Mr. Richardson used reasonable
force to gain control of the student and restrain him.

Astonishingly, the defendant’s predominantly African-
American administration took the student’s side and sus-
pended Mr. Richardson for several weeks. Even more aston-
ishingly, Keith Richardson dedicated his entire adult life to
teaching and coaching in the multi-racial environment with-
out a hint of racial animus, was falsely portrayed publicly as
being a racist bully over this incident involving an incorri-
gible student. The stress over the suspensions and false
portrayal of being a racist bully became so great that Plainitiff
retired early.

Simultaneously with the suspension, Keith Richardson
had to endure the uncertainty of the school’s arbitration
process. After approximately one and a half years, the arbi-
trator, an independent African-American arbitrator from De-
troit, issued an opinion which found that Keith Richardson
did not use unreasonable force upon the student.

The lawsuit was filed under the Michigan Elliot Larson
Civil Rights Act, using a disparate treatment claim. Defen-
dant filed two motions for summary disposition, a motion for
reconsideration and an application for leave to appeal which
were unsuccessful. The case then proceeded to ADR and
the evaluators assessed the settlement value to be $175,000,
which both sides accepted.

Plaintiff was represented by Tom Pabst of Flint.

Confidential - John Doe v James Doe, PAC, Dr.
Jack Doe, MD, and XYZ Medical Center, PC
Kalamazoo County Circuit Court

Hon. ]. Richardson Johnson

In this medical malpractice case, the plaintiff won what
is believed to be the first such verdict in Kalamazoo County in
the last 25 years, after obtaining concessions from the de-
fense expert on cross-examination.

The Plaintiff, a 22-year-old body builder with a well
documented history of pre-existing bicuspid aortic valve dis-
ease had treated with Defendant XYZ Medical Center, P.C., a
family practice clinic, since he was a teenager. Individuals
with bicuspid aortic valve disease are at an increased risk for
infection to the lining of the heart and the heart valves (en-
docarditis).

On June 22, 2000, the Plaintiff appeared at the Defen-
dant Medical Center and was seen and examined by a
Physician’s Assistant, who was working under the direction
and supervision of a family practitioner. He presented with a
history of fever, night sweats, weight loss, nausea and mal-
aise. The physician’s assistant made a diagnosis of irritable
bowel syndrome and started him on Prevacid to reduce gas-
tric acidity. The Plaintiff returned on July 26, 2000 and, at this
time, presented with bilateral knee and ankle pain in addition
to the previous complaints. Plaintiff indicated that his knees
and ankles had been swollen for the better part of a week. It
was noted that there was blood in his urine on lab work. The
Physician’s Assistant ordered an arthritis panel and gave the
patient Vioxx samples.

Within a couple of days, the Plaintiff was unable to
continue working and complained to his mother who sched-
uled an appointment with her own internist, who saw the
Plaintiff on August 2, 2000. Plaintiff was still complaining of
weight loss, fever, night sweats, dizziness and, now, pain in
the upper left quadrant with deep breathing, frequent urina-
tion and morning vomiting. The internist immediately sus-
pected endocarditis and referred the Plaintiff to a cardiologist
who performed an echocardiogram the following day. Plain-
tiff was admitted thereafter to Bronson Hospital with a diag-
nosis of endocarditis and treated with intravenous antibiot-

SAPONARO, INC.

Thousands of Experts One Call Away

Medical Malpractice
Product Liability
Personal Injury

800-327-3026

www.Saponarolnc.com

Trusted by Trial Lawyers since 1974
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ics. He was transferred to Cleveland Clinic on August 12,
2000, where he underwent 2 surgeries including the replace-
ment of his aortic valve with a human transplant and the
mechanical replacement of his mitral valve.

Medical expenses, which were reimbursed by Blue Cross,
totaled $ 211,152.48. The Plaintiff was off work for a period of
recuperation, and his wage loss totaled $15,000.

Given the fact that the Defendants’ chart documented a
clear history of bicuspid aortic valve disease, the standard of
care required the Defendants to draw and evaluate blood
cultures to rule out endocarditis when the Plaintiff presented
with symptoms of that disease including night sweats, fever
and significant weight loss. In fact, the defendants’ expert
cardiologist conceded on cross examination that, if the hypo-
thetical facts were correct as to Plaintiff’s symptoms on his
first visit to the doctor on June 22nd, Plaintiff had presented
with signs consistent with endocarditis. The jury concluded
that the diagnosis had, in fact, been missed. The Plaintiff then
established that the Defendants’ failure to evaluate Plaintiff
for endocarditis early on resulted in a worsening of the under-
lying condition and the need for two open-heart surgeries.
Had the condition been timely diagnosed and treated, there
was a reasonable degree of medical certainty that it could
have been alleviated with antibiotic therapy alone.

The jury returned a verdict for the Plaintiff, and awarded
$211,152.48 for past medical expenses; $15,000 for past wage
loss; $75,000 for pain and suffering; and $14,457.01 for future
medical expenses for Coumadin therapy, for a total verdict of
$347,882.93. When costs and interest were added, the verdict
was increased to $367,489.56. The parties settled for
$332,584.49, a 10% discount in exchange for defendants waiv-
ing their appeal rights.

Plaintiff was represented by Douglas Merrow of Por-
tage.

Estate of Christopher Lindsey v Estate of Ryan
Rice and Penny Rice

Jackson County Circuit Court

Case No.: 04-2500-NI

In this third-party automaobile negligence claim, Plaintiff’s
counsel took the time necessary to develop Plaintiff’s inju-
ries, and therefore his damages, with his many treating physi-
cians, which provided a compelling basis for settlement, prior
to case evaluation, at 97% of the policy available.

At the time of his serious injury in a vehicle crash on
November 30, 2003, Christopher Lindsey was a 19-year-old
high school student, unmarried with no children. At the time
of the crash, Christopher Lindsey was the front seat passen-
ger in a car driven by his friend, Ryan Rice, also age 19. Just
before, Ryan Rice and Christopher had been at a party with
other teens, where they both had consumed drugs and alco-
hol.

Later that evening, around 2:00 a.m., Ryan Rice and
Christopher Lindsey left the party to pick up a friend. Ryan
Rice, who was under the influence of drugs and alcohol, lost
control of his car on a curve while traveling at a high speed
and struck a tree. Neither boy was seat belted. Ryan Rice was
killed instantly and Christopher Lindsey was life-flighted to
the University of Michigan Hospital with serious closed-head
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injuries, a broken jaw, a broken leg and dental injuries. Chris-
topher Lindsey was later released from the University of
Michigan to a brain injury rehabilitative center and then to an
independent living program, and has permanent brain injury
residuals.

Plaintiff maintained that the Defendant Ryan Rice was
negligent in causing the crash by driving carelessly after
having consumed drugs and alcohol. Plaintiff maintained
that Co-Defendant Penny Rice was negligent under the owner’s
liability statute for providing the vehicle, that was titled and
insured in her name, to Ryan Rice despite his very poor
driving record.

Plaintiff requested that the Defendant tender the policy
limits of $500,000 pre-suit. However, the carrier refused to pay
any amount largely because of Plaintiff’s own intoxication.
Plaintiff filed suit. The key to success was developing the
Plaintiff’s damages with his many physicians, and ensuring,
through the use of Plaintiff’s sworn deposition, that he (Plain-
tiff) had no role in Defendant Ryan Rice’s intoxication or in
his reckless driving. Only hours after receiving Plaintiff’s
case evaluation brief, the Defendant offered to pay $485,000
or 90% of the policy to avoid the evaluation. Plaintiff ac-
cepted and the case settled.

Plaintiff was represented by Dennis Hurst of Jackson

Kelly Symons, as Personal Representative of the
Estate of Daniel Symons v Dr. Robert Prodinger,
Dale Russell, PA and Battle Creek Emergency
Room Physicians

Case No.: 04-768-NH

This medical malpractice verdict was successful where
Plaintiff’s counsel highlighted the tragedy of “cost-cutting
medicine”, which encourages the Physician’s Assistant to do
all the work of the doctor, even thought the P.A. does not
have the training or knowledge of a supervising physician.

In 2004, the Plaintiff’s decedent, Dan Symons, then
only 35 years old, went to Battle Creek Health Systems with
left arm, shoulder and back pain. Dan Symons was placed on
the “Fast Trac”. Once on the “fast trac,” a patient like
Symons is seen, diagnosed, treated and discharged entirely
by a P.A. without consultation with an Emergency Room
Physician.

Unfortunately, the P.A. here did not order an EKG to
rule out a cardiac origin for the pain and he discharged Mr.
Symons with a diagnosis of acute myofacial strain. Dan
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Symons was discharged, went home and died in bed, of an
acute myocardial infarction only 8 %2 hours later.

At the time of his death, Dan had been employed as a
computer engineer, earning $33,000 per year. He was sur-
vived by his wife, three children, his mother, sister and a
brother.

The Plaintiff sued Battle Creek Emergency Room Physi-
cians, the contract group responsible for providing emer-
gency room care at the Battle Creek Hospital, as well as the
Physician’s Assistant, Dale Russell, and his supervising phy-
sician, Dr. Robert Prodinger, a board certified emergency
room physician, both of whom were employed by Battle
Creek Emergency Room Physicians Group.

Plaintiff’s experts included P.A. James VanRhee of
Kalamazoo, Michigan; Dr. Christopher Barton, expert in emer-
gency room care, from San Francisco, California; Cardiolo-
gist, Dr. Douglas Stewart of Seattle, Washington; and econo-
mist, Dr. Adrian Edwards of Kalamazoo, Michigan.

At trial, counsel reminded the jury that the law, MCLA
333.17078(2) requires a Physician’s Assistant to “conform to
minimum standards of acceptable and prevailing practice for
the supervising physician,” and that the patient cannot be
the one to suffer if, through efforts to save money, the
treatment group chooses to use a “fast trac” system. In fact
the board certified emergency room physician, defendant Dr.
Prodinger, admitted that he never even knew that Symons
was in the emergency room.

After a 5-day trial, the Jury returned a verdict for the
Plaintiff, and awarded all economic damages requested of
$1,057,486 (past and future losses as identified by the longer
verdict form) as well as $100,000 for conscious pain and
suffering and $150,000 for next of kin loss.

Plaintiff was represented by Frederick Eagle Royce, 111,
of Douglas and Samuel Field, of Kalamazoo.

Confidential Settlement

The settlement of this birth trauma case for $1.3 million
demonstrates that, when properly handled, these cases have
substantial value even in the face of significant Daubert and
Fulton challenges.

In this case, the pregnant Plaintiff presented to the
hospital at 21 weeks gestation with a complaint of spotting.
On exam, her cervix was three centimeters dilated and 100%
effaced with bulging membranes. Anamniocentesis revealed
an elevated white blood cell count but no culture evidence of
infection and therefore an emergency cerclage was placed for
a diagnosis of incompetent cervix. The patient was advised
of a poor prognosis for the pregnancy if she delivered be-
tween 23 and 26 weeks’ gestation and she was discharged
home on a 10-day course of antibiotics. Approximately three
weeks later, she returned to the hospital with a history of
discharge. The resident physician did not see discharge but
tested for contractions, a urinary tract infection and STDs.
After discussing the case with the attending physician, the
patient was discharged. Six days later the patient experi-
enced preterm premature rupture of membranes.
Chorioamnionitis was diagnosed and the plaintiff’s minor
delivered via cesarean section at just over 25 weeks’ gesta-
tion. Plaintiff-minor suffers from mental retardation and mild
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cerebral palsy secondary to prematurity and
chorioanmnionitis.

Plaintiff alleged that the Defendant should have or-
dered a wet-mount to be performed at 24 weeks, when the
plaintiff presented at the hospital triage, which would have
shown bacterial vaginosis. Antibiotics would then have
been required and the preterm delivery would have been
avoided until 28 weeks or later. Plaintiff-minor would then
have been near-normal to normal. However, Defendants as-
serted that there was no vaginal discharge seen on the March
24th admission, and even if there was, it was not the type of
vaginal discharge which suggested bacterial vaginosis and
required a wet-mount. Moreover, the Defendant argued that
even if bacterial vaginosis was found, the medical literature
indicates that there was little to no benefit of treatment, and
certainly not a benefit of greater than 50%, as would be
required under the Fulton case. Furthermore, Plaintiffs likely
had a bacterial colonization back at 21 weeks’ gestation when
membranes were bulging as evidenced by the elevated white
count in the amniotic fluid. Chances were, Plaintiff was going
to deliver at 24 to 26 weeks no matter what happened, as
evidenced in the medical records when the cerclage was
placed.

The case settled at the time of the second facilitation.
At the time, the Defense had filed two interlocutory appeals
involving several Daubert Motions and one Fulton 50%
Loss of Chance Motion, and motions attacking the specificity
of the Affidavit of Merit and the Notice of Intent.

Plaintiff’s expert was the InFocus Research Group.
Plaintiff was represented by Jesse Reiter and James
McCullen of Bloomfield Hills.

Linda Riley v State Farm Mutual Auto Insurance
Company

Wayne County Circuit Court

Hon. Wendy M. Baxter

Case No.: 04-413186-NI

In this No-Fault case, State Farm refused to tender an
offer until the eve of trial. The jury disagreed with State
Farm’s assessment of the case and awarded Plaintiff her no-
fault benefits

In this case, Ms. Riley, a State Farm insured, suffered
neck, shoulder and low back injuries in an auto accident.
Diagnoses included not only cervical and lumbar pain, but
alsoa herniated disc at L4-L5. State Farm contended that the
Plaintiff’s pain was not related to the auto accident, but
instead to other pre-existing conditions.

Despite the fact that the Plaintiff’s treating physician,
Dr. Leonard Ellison, supported Plaintiff’s position that the
injuries were accident related, State Farm rejected the case
evaluation of $7,500 and refused to make any offer at all until
the eve of trial, when it tendered the $7,500 but only if plaintiff
would waive all future benefits. State Farm had refused the
offer to arbitrate as well.

After a trial, the Jury returned a verdict of $22,360.02.
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Motions for fees and costs were pending.
Plaintiff was represented by Leo Neville of Southfield.

Mike Sherman v Pro Com Towers
Wexford County Circuit Court
Hon. Charles Corwin

Case No.: 03-17788

On August 15, 2001, Mike Sherman was employed as a
Senior Maintenance Engineer by Raycom Media (TV 7&4) in
Traverse City. Defendant, ProCom Towers, was hired by
plaintiff’s employer to paint the structure and grease the
“guy-wires” of its 1,200 foot broadcast tower in Harrietta,
Michigan. Plaintiff was assigned by his employer to monitor
the work of ProCom at the tower site and make sure that the
maintenance activities did not damage the tower or other
equipment.

ProCom “rigged” the tower with cables and ropes to
move men and equipment up and down the structure. The
cable was secured at one end and moved by a winch mounted
on a small trailer and then hitched to a pick-up truck. The
pick-up truck also served as the anchor for the winch and
cable which was necessary because the weight of the equip-
ment being hoisted, as well as the cable itself, exerted signifi-
cant pull on the winch.

During the process of “shutting down,” it was neces-
sary to secure the hoist cable so that it would not sway in the
wind. This was typically accomplished by removing the slack
from the cable and then clamping it to the tower or some other
fixed object.

Removing the slack required the cable to be tensioned.
To prevent the trailer and winch from being pulled toward the
tower as the cable is tightened, chocks or wood blocks are
placed beneath the wheels of the trailer. The pick-up truck
that had been used as the anchor was unhitched from the
trailer to transport workers back to the hotel.

According to defendant’s employees who were present
that day, when the trailer was unhitched from the truck, the
tongue immediately began to lift up and the trailer was being
pulled toward the tower. Two of the employees struggled to
regain control. Mike Sherman was in the process of closing
down the broadcast buildings when he noticed several of the
ProCom employees “struggling” with the trailer. As he ap-
proached to help, the trailer suddenly shifted, striking him on
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the left leg causing a severe injury.

Three ProCom employees testified that the trailer shifted
because “someone” removed the blocking from the right
trailer wheel. When the trailer was unhitched, the tension in
the cable pulled the trailer and, without the blocking, it piv-
oted in the direction of Mike Sherman. Only the owner of
ProCom denied fault claiming that the incident was an “act of
God.”

Plaintiff’s experts included Terry Martin of Traverse
City, who ran a local tower repair and maintenance company,
and David Brayton, a construction site expert, of Portage,
Michigan.

Plaintiff suffered a severe ankle fracture in the accident.
Over the ensuing 1% years, the doctors tried to repair the
damage with multiple surgeries. When those procedures
failed to alleviate the debilitating symptoms caused by an
entrapped nerve, Plaintiff, then age 49, lost his left leg below
the knee to amputation. He has not been able to return to
work and suffers significantly emotionally as well. The case
was evaluated at $1,000,000 which Plaintiff accepted but De-
fendant rejected. After several facilitations, the carriers
agreed to settle the case for $1,000,000.

Plaintiff was represented by Daniel O’Neil of Traverse

City.

Wolff v Serlin

Oakland County Circuit Court
Hon. Denise Langford-Morris
Case No.: 04-059027

In this intriguing automobile negligence claim, Counsel
for Plaintiff was able to strike Defendant’s non-party at fault
defense when the defendant repaired the vehicle twice, be-
fore Plaintiff’s experts could examine it.

In 2004, the Plaintiff was browsing at a local Barnes and
Noble bookstore with his young son when a Ford Escape
SUV, driven by the defendant, crashed through the front
window of the store and rammed into the Plaintiff, just miss-
ing his son. The Defendant claimed that her car had surged
forward unexpectedly and insisted that she had not done
anything wrong. However, the responding police officer had
noted that the defendant was actually driving the car with her
left foot, because her right foot was immobilized by a large
walking boot cast. To complicate matters further, the Ford
Escape was actually recalled twice by Ford; however, neither
recall related to any type of defect that would cause the
sudden surging described by the Defendant. Based upon the
defendant’s claim that it was the SUV itself that caused the
accident, the Defendant filed a non-party-at-fault notice, nam-
ing Ford. In an effort to short circuit a products claim, Plaintiff
filed a Motion to strike that defense, citing the Defendant’s
“expoliation” of the evidence (i.e., the pre-suit repairs to the
SUV) which had occurred before Plaintiff’s experts could
examine the car. When the motion was first filed, the Judge
took it under advisement. However, once the Defendant had
the car repaired a second time while the litigation was pend-
ing, the Judge granted Plaintiff’s renewed motion to strike the
non-party-at-fault defense. Once that defense was elimi-
nated, the Defendant admitted liability. Plaintiff’s experts
who were helpful in the presentation of this motion included
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accident reconstructionist Carl Savage, of Grand Blanc, and
Conley Ray, a mechanical engineer out of New Boston.

As a result of the Defendant’s negligence, the Plaintiff
suffered a tibea plateau fracture which required two surgeries
over the next year. Although Plaintiff was not left with
significant restrictions thereafter, he could no longer run or
participate in marathons as he had before. There was no
significant economic loss because the Plaintiff was self em-
ployed in the restaurant business. The case was largely tried
on Plaintiff’s pain and suffering and loss of the ability to
engage in his hobby of running.

The jury returned a verdict of $200,000. When polled, 6
of the 7 jurors agreed on the verdict. There was one runner on
the jury who was particularly favorable. Interestingly, de-
spite the admitted liability and the clear injury suffered by the
plaintiff, the one dissenting juror was of the opinion that the
plaintiff deserved no award. That dissenting juror was a
minister.

Plaintiff’s treating surgeon, Dr. James Goulet, of U of M
in Ann Arbor, testified on his behalf.

Plaintiff was represented by Timothy Klisz of Canton.

William Weishaar v H&K Quick Oil Change, LLC
Oakland County Circuit Court

Hon. Fred Mester

Case No.: 05-065829

In this Consumer Protection Act claim, Plaintiff’s coun-
sel obtained a verdict of 3 times the out-of-pocket losses and

was able to file for an award of fees as well.

In this case, the Defendant, H&K Quick Oil Change,
used an incorrect oil filter when performing an oil change on
Plaintiff’s Geo Tracker. The filter dislodged a short time later,
draining the oil and causing the engine to seize. The cost of
the oil change was $28.05 but the cost of the engine repair was
$4,665.00.

The Plaintiff’s expert was a certified master mechanic,
Anthony Zolinski of St. Clair.

The case was evaluated for $15,000 which the Defen-
dant rejected.

At trial, the Court permitted the jury to consider, not
only the Plaintiff’s out of pocket costs, but also his aggrava-
tion, inconvenience and the “frustration of (his) legitimate
expectations” under the Consumer Protection Act. The jury
returned a verdict of $17,193.05. Plaintiff’s counsel filed
motions for statutory attorney fees under the Consumer Pro-
tection Act and for case evaluation sanctions.

The Plaintiff was represented by Dani Liblang and
Michael Carelli of Birmingham.
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Congratulations, Kathy!

I support JUSTICE PAC's fight to
improve Michigan Tort Law!

Here’s my contribution to "MTLA JUSTICE PAC":
_$100  $250  $500  $1000 $ More

Sign me up as a Monthly Contributor for:
_ $50 mo. __ $100 mo. __ $200 mo. __ $300 mo.

Payment method: __credit card __invoice monthly  check enclosed
_ VISA  MC _ AmExpress

PERSONAL FUNDS ONLY

Exp. date

CC #

State law prohil)its corporate checks or accounts.  Contributions are not tax deductible.

Signature/Date

Name

Street

(please print)

City/State/ZIP

Please sign & return to: MTLA JUSTICE PAC, 504 S CREYTS RD STE B, LANSING MI 48917

Page 30 MTLA Journal Fall 2006



Verdicts & Settlements Reporting Form

Dear MTLA Member:

If you’d like to have a recent case of yours published in an upcoming Verdicts & Settlements article, please complete
this form and mail to:

Debra Freid, Verdicts & Settlements Editor
MTLA

504 S Creyts Rd, Ste. B
Lansing, MI 48917-8230

NOTE: The Editors rely on contributing attorneys to obtain client’s permission for publication.

Type of Case: ____ Medical Malpractice __ Professional Negligence
— Criminal _ No-Fault __ Workers' Compensation
— Construction —— Premises —— Other
— Employment Discrimination —— Products

Full Case Name:

Court:

Case Number:

Judge:

May we forward this information to the ATLA Exchange?

Verdict/Settlement Amount:

Case Evaluation Amount/Results:

Significant Legal Issue or Holding:

Liability Facts:

Injury Facts:

Plaintiff Experts: (Name/Address/Phone) May we list your Plaintiff’s expert(s) in the MTLA Expert Witness Bank?

Comments:

Submitted By: Plaintiff Attorney Address City/State/ZIP Phone

MTLA Journal Fall 2006 Page 31



Day-In-The-Life & Loss-Of-Life COMPLETE VIDEOTAPE SERVICES

e FREE TRAVEL up to 600 MILES
» Taped Deposition: S-VHS, VHS and BetaCam SP
e Day-In-The-Life / Loss-of Life Videos

e Court Playback - 8 ft. Projection Screen or 3-
See the PAIN...Hear the PAIN...Feel the PAIN! Monitors

e Local Re-enactments - Accident / Injury

. . . . o Video Wills and Prenuptial Agreements
Innovative, effective and high impact... « Settlement Video

these are the hallmarks of Action Video- « Video Editing and Duplication

produced Day-In-The-Life and Loss-Of- e Exclusive VideoPhotos : Laser prints from video
. .. _ . . e Custom Labeling and Packagin

Life Litigation videos. The style is o e

unique, the quality unrivalled. Just ask

one of the successful attorneys who call 'Action Video & Imaging, inc.
Action Video & Imaging: the “pioneers 28831 Telegraph Rd., Southfield, MI 48034
in visual evidence.” CALL: (248) 358-4336 FAX: (248) 358-0690
For a private screening of these powerful www.actionvideo.tv

Think Video. Think Imaging. Take Action!

true-life depictions including quadriplegics, amputees, burn victims,
birth traumas, closed-head and other catastrophic injuries please call
Barry Grant at (248) 358-4336. “Michigan’s Leading Settlement Video Firm”

Loss of Wages and Benefits
Business Valuations
Present Value Calculations
Divorce Actions

Court Testimony

CPA Malpractice
Structured Settlements
Loss of Services

Value of a Homemaker
Pension Valuations
Hedonic Damages

Lost Profits

2 B. Michael Girant, CPA
Hconomic [S o o
1s an 1ndependent and @ﬂ»je@twe

E X]P) er t Fconomic Exp@r[ﬁ

qualified in Federal and Michigan
C pA Courts for plaintiff and defense

attorneys for over 14 years.

n AVA| B ( N N N o N M N
o l\/ll@ﬂl&@ﬂ G]I‘%&]llﬂ; Licensed in i\/J[uchngan and [Florida.
(248) 355-4479 FAX:(248) 358-0690 28831 Telegraph Road, Southfield, MI 48034

L JER JER JER JEE JER 2R R R JER R R 2

Michigan Trial Lawyers Association
504 South Creyts Road, Suite B Presorted
Lansing, MI 48917-8230 Standard
@ US Postage
Paid
Lansing, Ml
Permit #797

Page 32 MTLA Journal Fall 2006



